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CASES 


DETERMINED  BY  THE 


SUPREME  COURT 


OF 


ILLINOIS'. 


THIED  GEAND  DIVISION. 

AT  THE  APEIL  TEEM,  1864. 


Strong  and  Wiley  Brothers  vs.  John  B.  King. 

Bills  of  Exchange:  Sight  bills,  when  to  be  presented.1 
The  holder  of  a  sight  bill,  in  order  to  charge  the  drawer  and  indorsers, 
must  put  it  into  circulation,  or  present  it  for  payment  at  the  farthest, 
on  the  next  business  day  after  its  reception,  if  within  the  reach  of 
the  person  upon  whom  it  is  drawn. 

Same  :  When  a  sight  bill  matures;  protest. 
A  sight  bill  matures  when  presented  for  payment;  and  if  presented  on 
the  day  of  its  reception,  it  is  thereby  matured,  and  if  not  then  paid  it 
must  be  protested  for  nonpayment  on  the  same  day,  and  due  notice 
given  in  order  to  charge  the  drawers  and  indorsers,  precisely  as  if  it 
had  been  made  payable  on  a  specified  day. 

Same  :  What  time  of  day  to  be  presented. 
A  sight  bill  should  be  presented  by  the  holder  or  his  agent  during  the 
business  hours  of  the  day,  and  after  having  been  presented  for  pay- 
ment by  the  holder  or  his  agent,  it  may  be  again  presented  by  a  no- 
tary public,  for  the  purpose  of  making  a  protest  for  nonpayment,  af- 
ter business  hours  on  the  same  day. 


JSee  Montelius  v.  Charles,  76  111.,  803. 
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Same  :  Presentment  at  drawer's  place  of  business  in  Ms  absence. 

If  the  holder  of  a  sight  bill  presents  it,  and  finds  no  one  at  the  drawer's 
place  of  business  to  honor  it,  he  may  elect  to  consider  the  bill  as  not 
presented  for  payment;  but  any  act  evincing  an  election  to  consider 
it  as  presented  for  that  purpose  will  bind  the  holder;  and  he  cannot, 
after  such  election,  claim  that  the  bill  was  not  presented  for  payment. 
Payment:  Of  a  bill  of  exchange  by  means  of  a  check.1 

The  bare  reception  of  a  check  from  the  drawee  of  a  bill  for  the  amount 
of  the  bill,  will  not,  ordinarily,  be  considered  as  a  payment,  but  only 
as  a  means  of  payment. 

And  this  is  the  rule,  whether  the  bill  is  surrendered  to  the  drawee  at  the 
time  of  receiving  the  check,  or  is  retained  by  the  holder  until  pay- 
ment is  consummated. 

Same  :  Check  may  be  shown  to  have  been  received  as  payment. 
Although  the  bare  reception  of  a  check  will  not,  usually,  be  considered 
as  a  payment,  but  simply  as  a  means  of  obtaining  payment,  still  it 
may  be  shown  that  the  check  was,  in  fact,  received  as  absolute  pay- 
ment. 
Same  :  What  is  a  sufficient  showing  that  a  check  was  received  as  payment. 
That  fact  may  be  established  by  showing  an  express  agreement  to  that 
effect,  or  by  showing  such  circumstances  as  will  satisfy  the  mind 
that  such  was  the  understanding  of  the  parties  at  the  time  the  check 
was  taken. 
Same  :  Appropriation  by  putting  the  check  into  circulation. 
If  the  holder  of  the  check  appropriates  it  to  his  own  use,  by  putting  it 
into  circulation,  it  then  becomes  a  payment  of  the  bill  for  which  it 
was  received. 
Same  :  By  depositing  the  same  in  a  bank. 
If  a  banker  receives  a  check  as  and  for  so  much  money,  and  gives  the 
depositor  credit  therefor,  such  an  act  is  an  appropriation  of  the  check 
by  the  holder,  and  operates  as  a  payment  of  the  bill  for  which  it  was 
received,  from  the  moment  the  deposit  was  made. 
And  from  that  time  the  check  becomes  the  absolute  property  of  the  bank- 
er  with  whom  it  is  deposited,  and  the  bill  ceases  to  exist,  and  cannot 
be  revived  except  by  the  agreement  of  all  the  parties  who  would  be 
affected  thereby. 
Same:  Deposit  for  collection,  not  payment. 
But  the  holder  of  a  check  may  as  well  employ  his  banker  as  an  agent  to 

1  See  generally,  Dedman  v.  Williams,  1  Scam.,  154;  Magee  v.  Carmach, 
13  111.,  289;  Ralston  v.  Wood,  15  id.,  159;  Smalley  v.  Edey,  19  id.,  207;  Ste- 
vens v.  Bradley,  22  id.,  244;  Prettyman  v.  Barnard,  37  id.,  105;  Leake  v. 
Brcwne,  43  id.,  372;  Heartt  v.  Rhodes,  66  id.,  351;  Tucker  v.  Conwell,  67 
id.,  552;  Gage  v.  Lewis,  68  id.,  604;  Dempster  v.  West,  68  id.,  613;  Hodgen 
t>.  Latham,  33  id.,  344. 
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collect  it,  as  any  other  person,  and  if  the  holder  deposits  the  check- 
with  his  banker  for  collection  such  deposit  is  precisely  the  same  in 
its  legal  effect,  as  handing  t,he  check  to  a  messenger  for  the  same  pur- 
pose, and  will  not  operate  as  a  payment  of  a  bill  for  which  the  check 
was  taken. 

Banking  :  Deposits  :  Of  checks  with  a  hanker;  presumption  as  to  Whether 
for  collection  or  not;  payment. 
When  the  holder  of  a  check  received  for  the  amount  of  a  bill  held  by 
him  deposits  the  check  with  his  banker,  it  becomes  a  question  of  fact 
whether  such  deposit  was  made  as  and  for  so  much  money  to  the 
credit  of  the  depositor,  and  therefore  amounts  to  a  payment  of  the 
bill,  or  whether  the  check  was  deposited  for  collection  merely. 
If  deposited  in  the  usual  course  of  business,  the  presumption  would  be 
that  it  was  for  collection  merely,  and  not  as  money.  By  the  usage  of 
bankers,  the  teller,  with  whom  such  deposits  are  generally  made,  has 
no  authority  to  receive  them  as  and  for  money,  and  this  is  known  to 
the  depositor;  but  the  teller  has  authority  to  receive  checks  for  col- 
lection, and  therefore  the  presumption  is  that  they  were  received  for 
that  purpose  until  the  contrary  is  shown. 

Checks:  When  to  be  presented.1 
In  order  to  avoid  loss  by  the  failure  of  the  drawer,  the  holder  of  a  check 
ought  to  present  it  for  payment  before  the  expiration  of  the  next  busi- 
ness day  after  it  is  received. 

Bill  op  Exchange  :  When  to  be  protested  where  a  check  is  received  in  pay- 
ment,  and  is  dishonored. 
But  the  time  within  which  a  check  must  be  presented,  to  charge  the 
drawer,  in  no  wise  regulates  or  fixes  the  time  when  a  protest  must  be 
made,  in  order  to  charge  the  drawers  or  indorsers  of  a  bill,  of  which 
the  check  was  received  as  a  means  of  payment. 

Same:  Same. 
If  a  check  is  received  as  a  means  of  payment  of  a  bill  of  exchange,  the 
party  receiving  it  must  procure  its  payment  on  the  day  of  its  recep- 
tion, or  return  it  for  nonpayment  on  that  day,  so  as  to  have  the  bill 
for  which  it  was  received  protested  for  nonpayment  that  day. 

Same:  Same. 
If  a  person  receiving  a  check  for  such  a  purpose  sends  it  through  a 
banker  for  collection  on  the  next  business  day,  and  it  is  dishonored ; 
although  the  presentment  of  the  check  on  the  next  business  day  is 
sufficient  to  charge  the  drawer  of  the  check,  it  is  no  excuse  for  the 
nonprotest  of  the  bill  on  the  day  of  its  presentation  for  payment. 
The  negligence  of  the  holder  of  the  check  in  not  procuring  payment 
of  the  bill  on  the  day  of  its  presentation,  by  the  means  he  receives 

*■  . 

1  Bickford  v.  First  National  Bank,  42  111.,  238. 
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for  that  purpose  or  otherwise,  discharges  the  drawers  and  indorsera 
of  the  bill  if  protest  is  not  made. 
Same  :  Waiver  of  neglect  to  protest,1  by  a  promise  to  pay. 
The  consequences  of  a  neglect  to  protest  may  be  waived  by  the  per- 
son entitled  to  take  advantage  of  it ;  and  a  promise  to  pay  the  bill, 
made  to  the  holder  by  the  person  insisting  upon  the  want  of  protest, 
after  he  is  aware  of  the  laches,  amounts  to  a  waiver  of  such  laches, 
and  admits  the  holder's  right  of  action.  But  if  such  a  promise  was 
made  in  ignorance  of  any  material  fact,  it  would  be  otherwise. 

Same  :  The  case  at  bar  stated. 
Where  a  sight  draft  was  drawn  by  S.  of  Chicago,  on  T.  C.  of  New  York, 
in  favor  of  W.,  and  came  by  indorsement  to  K.,  who  sent  it  to  New 
York  for  collection,  when  it  was  received  by  R.  on  Saturday,  August 
22,  1857,  who  presented  it  for  payment  on  the  same  day  —  whereby 
the  bill  became  due  on  that  day  —  and  received  from  the  drawee  a 
check  for  the  amount  of  the  bill,  which  check  was  placed  by  R.  with 
his  banker  to  go  through  the  clearing  house,  where  on  the  next  Mon- 
day, the  24th  inst.,  the  check  was  thrown  out,  and  was  returned  to  R., 
whereupon  payment  of  the  draft  was  then  again  demanded,  and  re- 
fused, and  the  draft  was  then  —  on  the  24th  —  protested,  and  notice 
given  the  drawer:  Held,  that  since  by  presenting  the  bill  on  the  22d, 
the  bill  became  due  on  that  day,  to  have  held  the  drawer  and  in- 
dorsers,  precisely  the  same  steps  should  have  been  taken  as  if  the  bill 
had  in  terms  been  payable  on  that  day,  and  that  the  protest  and  no- 
tice were  given  too  late. 

Usage:  Local  usage  not  binding  upon  other  places. 
Even  if  a  usage  should  obtain  in  the  city  of  New  York  that  checks  might 
be  received  as  a  means  of  payment  for  a  bill,  and  the  bill  held  over 
until  the  next  day  without  protest,  for  the  purpose  of  ascertaining 
whether  the  check  would  be  paid,  it  could  not  affect  the  law  of  other 
places. 

Appeal  from  Superior  Court  of  Chicago. 

Assumpsit  brought  against  appellants  by  appellee  as  the 
assignee  of  a  certain  bill  of  exchange  indorsed  to  him  in  Janu- 
ary, I860,  by  E.  K.  Swift,  Brother  &  Johnston. 

Plea  the  general  issue,  to  which  was  attached  a  notice  that 
payment  by  the  drawees  would  be  insisted  upon  as  a  defense. 

The  facts  are  sufficiently  stated  by  the  court. 

Arrington  &  Dent,  for  appellants.  Waite  c&  Towne,  for 
appellee. 

1  See  Lawrence  v.  Schmidt,  post,  440;  Walker  v.  Rogers,  40  111.,  278. 
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*Walker,  C.  J.  This  was  a  sight  draft  drawn  by  [17*] 
Strong  &  Wiley  Brothers  on  the  Ohio  Life  Insur- 
ance and  Trust  Company,  in  favor  of  Williams  &  Bro.  The 
last  named  firm  indorsed  the  draft  to  E.  K.  Swift,  Brother  & 
Johnston,  who  indorsed  the  same  to  appellee.  It  was  nego- 
tiated on  the  day  of  its  date  to  E.  K.  Swift,  Brother  &  John- 
ston, who,  on  the  same  day,  sent  it  to  Swift,  Eansom  &  Co., 
of  New  York,  for  collection,  and  it  reached  them  on  Satur- 
day, August  22,  1857.  On  that  day  Swift,  Eansom  &  Co.  in- 
dorsed upon  the  draft  "received  payment,"  and  wrote  their 
name  under  the  indorsement,  and  sent  it  by  messenger  to  the 
Trust  Company  for  payment.  He  received  a  check  for  the 
amount,  drawn  upon  the  American  Exchange  Bank,  and  left 
the  draft  in  the  possession  of  the  company.  This  check  was 
placed  in  the  bank  with  which  Swift,  Eansom  &  Co.  transact- 
ed their  business,  to  go  through  the  clearing  house.  On  the 
next  Monday1  the  check  was  thrown  out,  at  the  clearing  house, 
and  on  that  day  the  Trust  Company  had  suspended  and  did 
not  open  for  business. 

The  check  was  on  that  day  returned,  but  the  assets  and 
papers  of  the  Trust  Company  were  then  in  the  hands  of  the 
sheriff,  who,  notwithstanding  the  Trust  Company  were  willing 
to  return  the  draft,  was  unwilling  to  surrender  it  to 
Swift,  Eansom  *&  Co.  Payment  of  the  draft  was  de-  [18*] 
manded  and  refused,  and  the  draft  was  then  protested, 
and  notice,  by  mail,  was  given  to  Strong  &  Wiley  Brothers. 
On  the  same  day  Swift,  Eansom  &  Co.  telegraphed  to  Swift, 
Brother  &  Johnston  that  the  Trust  Company  had  failed,  and 
that  the  draft  was  unpaid.  It  is  likewise  insisted  that  after 
notice  of  protest,  appellants  agreed  to  pay  and  take  up  the  draft. 

The  first  question  presented  is,  whether  the  protest  for  non- 
payment was  in  time  so  as  to  hold  the  drawer  and  indorsers. 
It  may  safely  be  stated  as  a  rule  that  the  holder  of  a  sight 
bill,  in  order  to  charge  the  drawer  and  indorser,  must  put  it 
into  circulation  or  present  it  for  payment,  at  the  farthest,  on  the 

1  August  24. 
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next  business  day  after  its  reception,  if  within  reach  of  the 
person  upon  whom  it  is  drawn.  Chit,  on  Bills,  382.  Such 
an  instrument  matures  when  presented  for  payment;  and  if 
presented  on  the  day  of  its  reception,  it  is  thereby  matured, 
and  if  not  then  paid,  it  must  be  protested  for  nonpayment  on 
the  same  day,  and  due  notice  given  in  order  to  charge  the 
drawer  and  indorsers,  precisely  as  if  it  had  been  made  payable 
on  a  specified  day.  And  such  a  bill,  like  all  others,  should  be 
presented  for  payment  by  the  holder  or  his  agent  during  the 
business  hours  of  the  day.  And  after  a  bill  has  been  present- 
ed by  the  holder  or  his  agent  for  payment,  it  may  be  again 
presented  by  a  notary  public,  for  the  purpose  of  making  a 
protest  for  nonpayment,  after  business  hours  on  the  same  day. 
Chit,  on  Bills,  458. 

But  if  the  holder  of  a  sight  bill  presents  it,  and  finds  no 
one  at  the  drawee's  place  of  business  to  honor  it,  he  may  elect 
to  consider  the  bill  as  not  presented  for  payment,  but  any  act 
evincing  an  election  to  consider  it  as  presented  for  the  pur- 
pose will  bind  the  holder,  and  he  cannot,  after  such  election, 
claim  that  the  bill  was  not  presented  for  payment.  Mitchell 
v.  Degraud,  1  Mason  C.  C.  B.,  176. 

The  bare  reception  of  a  check  from  the  drawee  for  the 
amount  of  the  bill  will  not,  ordinarily,  be  considered  as  a  pay- 
ment, but  only  as  a  means  of  payment,  and  this  is  the  rule, 
whether  the  bill  is  surrendered  to  the  drawee  at  the  time  of 
receiving  the  check,  or  is  retained  by  the  holder  until 
[19*]  payment  is  consummated.  It  *may  be  imprudent  to 
surrender  the  bill  before  actual  payment  is  made,  but 
such  improvidence  does  not  change  the  rule. 

Although  the  bare  reception  of  a  check  will  not  usually  be 
considered  as  a  payment,  but  simply  as  a  means  of  obtaining 
payment,  still  it  may  be  shown  that  the  check  was,  in  fact, 
received  as  absolute  payment.  The  fact  may  be  established 
by  showing  an  express  agreement  to  that  effect,  or  by  showing 
such  circumstances  as  will  satisfy  the  mind  that  such  was  the 
understanding  of  the  parties  at  the  time  the  check  was  taken. 
If  the  holder  of  the  check  appropriates  it  to  his  own  use,  by 
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putting  it  into  circulation,  it  then  becomes  a  payment  of  the 
bill  for  which  it  was  received.  Or  when  the  holder  of  a  check, 
received  for  the  amount  of  a  bill,  deposits  it  with  his  banker, 
it  becomes  a  question  of  fact  whether  such  deposit  was  made 
as  and  for  so  much  money  to  the  credit  of  the  depositor,  or 
whether  the  check  was  deposited  for  collection  merely.  If  de- 
posited in  the  usual  course  of  business,  the  presumption 
would  be,  that  it  was  for  collection  merely,  and  not  as  money. 
By  the  usage  of  bankers,  the  teller,  with  whom  such  deposits 
are  generally  made,  has  no  authority  to  receive  them  as  and 
for  money,  and  this  is  known  to  the  depositor;  but  the  teller 
has  authority  to  receive  checks  for  collection,  and,  therefore, 
the  presumption  is,  that  they  were  received  for  that  purpose 
until  the  contrary  is  shown. 

If,  however,  a  banker  receives  a  check  as  and  for  so  much 
money,  and  gives  the  depositor  credit  therefor,  such  an  act  is 
an  appropriation  of  the  check  by  the  holder,  and  operates  as 
a  payment  of  the  bill  for  which  it  was  received,  from  the  mo- 
ment the  deposit  was  made.  And  from  that  time  the  check 
becomes  the  absolute  property  of  the  banker  with  whom  it  is 
deposited,  and  the  bill  ceases  to  exist,  and  cannot  be  revived, 
except  by  the  agreement  of  all  the  parties  who  would  be 
affected  thereby.  But  the  holder  of  a  check  may  as  well  em- 
ploy his  banker,  as  an  agent  to  collect  it,  as  any  other  person. 
And  if  the  holder  deposits  the  check  with  his  banker  for  col- 
lection, such  deposit  is  precisely  the  same  in  its  legal  effect, 
as  handing  the  check  to  a  messenger  for  the  same  pur- 
pose. Such  a  deposit  will  not  ^operate  as  a  payment  [20*] 
of  a  bill,  for  which  a  check  was  taken.  In  such  a  case, 
if  the  check  is  duly  presented  and  not  paid,  the  depositor 
must  receive  it  back  from  the  messenger  or  banker  acting  as 
such.  In  order  to  avoid  loss  by  the  failure  of  the  drawer,  the 
holder  of  a  check  ought  to  present  it  for  payment  before  ex- 
piration of  the  next  business  day  after  it  is  received.  But  the 
time  within  which  a  check  must  be  presented,  to  charge  the 
drawer,  in  nowise  regulates  or  fixes  the  time  when  a  protest 
must  be  made,  in  order  to  charge  the  drawers  or  indorsers  of 
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a  bill  for  which  the  check  was  received  as  a  means  of  pay- 
ment. 

If  a  check  is  received  as  a  means  of  payment,  the  party  re- 
ceiving it  must  procure  its  payment  on  the  day  of  its  recep- 
tion, or  return  it  for  nonpayment  on  that  day,  so  as  to  have 
the  bill  for  which  it  was  received  protested  for  nonpayment 
on  that  day.  The  person  receiving  a  check  for  such  a  pur- 
pose has  no  more  right  to  send  it  through  a  banker  for  col- 
lection on  the  next  business  day,  than  he  has  to  put  it  in  his 
safe  and  send  it  by  his  clerk  on  the  next  business  day.  Whilst 
a  presentment  on  the  next  business  day  is  sufficient  to  charge 
the  drawer  of  the  check,  it  is  no  excuse  for  the  nonprotest  of 
the  bill  on  the  day  of  its  presentation  for  payment.  The  neg- 
ligence of  the  holder  of  the  check  in  not  procuring  payment 
of  the  bill  on  the  day  of  its  presentation,  by  the  means  he  re- 
ceives for  that  purpose  or  otherwise,  discharges  the  drawers 
and  indorsers  of  the  bill,  if  protest  is  not  made. 

The  consequences  of  a  neglect  to  protest  may  be  waived  by 
the  person  entitled  to  take  advantage  of  it,  and  a  promise  to 
pay  the  bill,  made  by  the  person  insisting  upon  the  want  of 
protest,  after  he  is  aware  of  the  laches,  to  the  holder,  amounts 
to  a  waiver  of  such  laches,  and  admits  the  holder's  right  of 
action.     Chitty  on  Bills,  501. 

When  tested  by  these  rules,  it  will  be  seen  that  there  have 
not  been  proper  steps  to  charge  the  drawer  and  indorsers  in 
this  case.  The  bill  was  received  for  collection  by  Swift,  Kan- 
som  &  Co.,  on  the  twenty-second  day  of  August,  and  notwith- 
standing they  might  have  delayed  presenting  it  for  payment 
until  the  twenty-fourth,  which  being  Monday,  was  the 
[21*]  next  business  *day,  they  saw  proper  to  present  it  for 
payment  on  the  same  day  it  was  received.  By  so  pre- 
senting it,  the  bill  became  due  on  that  day,  and  to  have  held 
the  drawer  and  indorsers,  precisely  the  same  steps  should  have 
been  taken  as  if  the  bill  had  in  terms  been  payable  on  that 
day.  And  for  that  purpose  it  was  necessary  to  have  had  it 
protested,  and  due  notice  given  to  the  drawers  and  indorsers 
of  the  bill.  Had  it  been  specifically  payable  on  the  twenty- 
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second,  it  would  not  be  contended  that  a  protest  and  notice  of 
nonpayment  on  the  twenty-fourth  would  have  been  in  time; 
and  yet  there  is  no  difference  in  principle  in  the  two  cases. 

The  evidence  of  usage  is  not  sufficient  to  establish  a  general 
custom,  that  checks  may  be  received  as  a  means  of  payment 
for  a  bill,  and  the  bill  he  held  over  until  the  next  day  without 
protest,  for  the  purpose  of  ascertaining  whether  the  check  will 
be  paid.  It  can  hardly  be  supposed  that  such  a  usage  could 
alter  the  general  commercial  usage  of  the  world,  however  long 
or  well  established.  If  such  a  custom  did  obtain  in  New 
York,  it  could  not  affect  the  law  of  other  places. 

We  have  not  deemed  it  necessary  to  consider  the  effect  of 
an  agreement,  express  or  implied,  on  the  part  of  Strong  and 
Wiley,  with  the  Ohio  Life  Trust  Co.,  that  drafts  drawn  upon 
Guilds  deposited  with  it  should  be  paid  through  the  clearing 
house,  according  to  a  usage  of  paying  them  in  that  manner. 
It  will  be  time  to  consider  that  question  when  such  an  agree- 
ment is  shown,  and  it  shall  also  be  shown  that  Strong  and 
Wiley  must  have  known,  in  drawing  the  draft,  that  such  agree- 
ment would  be  acted  upon  by  the  New  York  correspondent 
of  Williams  &  Bro.,  and  that  it  was  so  acted  upon. 

The  instructions  contravened  these  rules,  and  were  there- 
fore erroneous. 

It  was  contended,  that  the  appellants,  after  notice  of  the 
protest,  agreed  to  pay  and  take  up  the  draft.  If  such  a  prom- 
ise was  made  in  view  of  all  the  facts  attending  the  presenta- 
tion of  the  draft  for  payment  and  its  subsequent  protest,  there 
can  be  no  question  that  their  liability  was  revived.  But  if 
such  a  promise  was  made  in  ignorance  of  any  material 
fact,  it  would  *be  otherwise.  And  it  is  for  the  jury,  in  [22*] 
view  of  all  the  evidence  in  the  case,  to  say  whether  such 
a  promise  was  made.  And  as  the  case  will  be  passed  upon  by 
another  jury,  it  would  not  be  proper  to  pass  upon  the  evidence 
in  this  record,  being  upon  that  question. 

The  judgment  of  the  court  below  is  reversed,  and  the  cause 
remanded. 

Judgment  reversed. 
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Alfred  S.  Curtis  vs.  Horace  L.  Sage. 

Amendment  :  Continuance.  *  Amendment  by  stating  at  length  a  deed 
already  described  by  the  names  of  the  parties  and  its  date. 
Where  in  one  of  the  counts  of  a  declaration,  reference  was  made  to  a 
certain  deed,  giving  the  names  of  the  parties  to  it,  and  date  of  the 
deed,  and  referring  to  it  as  follows:  "Which  deed  is  in  the  follow- 
ing  words  and  figures  [here  insert  the  deed] ;  "  and  the  court  allowed 
the  plaintiff  to  amend  his  declaration  after  the  commencement  of  the 
trial,  and  after  some  of  the  jurors  had  been  called,  by  filling  in  the 
bracketed  space  with  a  full  copy  of  the  deed,  and  denied  the  motion 
of  the  defendant  for  a  continuance  by  reason  of  such  amendment: 
Meld,  that  inasmuch  as  the  insertion  of  the  deed  itself  could  not  oper- 
ate as  a  surprise  on  the  defendant,  since  the  count  specified  the  deed 
by  its  parties  and  its  date,  there  was  no  error.  The  deed  need  not 
have  been  inserted  in  Iicbc  verba  in  the  declaration,  but  could  have 
been  used  as  evidence  in  identifying  it  as  the  deed  to  which  reference 
was  made. 

Statute  of  Frauds.  Where  contract  is  not  to  be  performed  within  one 
year;2  executed  on  one  side. 
If  the  contract  is  completely  executed  on  one  side  at  the  time  of  making 
it,  and  all  that  remains  to  be  done  on  the  other  side  is  the  payment  of 
money,  then  the  Statute  of  Frauds  will  not  apply,  merely  on  the 
ground  that  the  money  was  not  to  be  paid  within  one  year;  but  if  any- 
thing else  is  to  be  done  besides  the  payment  of  money,  the  statute  will 
apply. 

Same.    Same. 
Where  the  plaintiff  and  wife  conveyed  to  the  defendant  certain  real 
estate,  upon  which  there  then  were  certain  incumbrances,  securing 
certain  indebtedness  of  the  plaintiff,  for  which  he  had  given  his 

1  See  Moshier  v.  Knox  College,  32  111.,  155;  Jackson  v.  Warren,  id.,  331: 
Scott  v.  Cromwell,  Breese,  25;  Crane  v.  Graves,  id.,  66;  Rountree  v.  Stuart, 
id.,  73;  Russell  v.  Martin,  2  Scam.,  492;  Covell  v. Marks,!  id., 525;  Hawks 
c.  Lands,  3  Gilin.,  227;  Illinois  Mutual  Fire  Ins.  Co.  v.  Marseilles  Manu- 
facturing Co.,  1  id.,  236;  Link  v.  Architectural  Iron  Works,  24  id.,  551  (pe- 
tition to  enforce  mechanic's  lien).  As  to  the  affidavit  for  continuance 
required  by  statute  (Laws,  1871-2,  342,  sec.  25),  on  a  continuance  on  ground 
of  amendment,  see  Chicago  &  P.  R.  R.  Co.  v.  Stein,  75  111.,  41 ;  Crist  v. 
May,  76  id,,  204;  Mills  v.  Bland,  id.,  381;  Rev.  Stat.,  1874,  p.  778,  sec.  26. 
As  to  continuance  on  amendment  of  plaintiff's  account,  see  Dobbins  v. 
Higgins,  78  111.,  440. 

2  See  Comstock  v.  Ward,  22  111.,  248;  Butcher  Works  v.  Atkinson,  68  i<L, 
421 ;  Olt  v.  Lohnas,  1<J  id.,  576;  Wheeler  v.  Frankenthal,  78  id.,  124. 
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note  —  which  would  not  mature  for  more  than  a  year  from  the  mak- 
ing of  defendant's  promise  —  in  consideration  of  which  conveyance 
the  defendant  verbally  promised  to  pay  said  incumbrances,  which  he 
failed  to  do:  Held,  in  an  action  for  the  breach  of  such  promise, 
wherein  the  Statute  of  Frauds  was  set  up  in  defense  on  the  ground 
that  the  contract  was  not,  by  its  terms,  to  be  performed  within  one 
year  from  the  making  thereof;  that,  although  this  promise  was  not 
to  be  classed  among  those  which  may,  by  some  contingency,  be  per- 
formable  within  the  year,  for  the  reason  that  under  no  possible  con- 
tingency,  could  the  plaintiff  have  acquired  the  right  of  action  on  the 
promise  within  one  year  after  the  promise  was  made,  yet,  inasmuch 
as  the  contract  was  executed  on  the  part  of  the  plaintiff  as  soon  as 
made,  the  Statute  of  Frauds  did  not  apply,  and  that  the  plaintiff 
could  recover. 

Held,  also,  that  the  fact  that  the  money  was  to  be  paid  to  an  in- 
cumbrancer, instead  of  to  the  plaintiff  directly,  did  not  take  the 
case  out  of  the  principle  of  the  rule. 
Instructions.  Error  working  no  injury,  not  ground  for  reversal. 
Although  some  of  the  instructions  given  may  be  liable  to  some  slight 
objection,  yet,  where  the  merits  of  the  case  were  fully  before  the  jury, 
and  they  could  not  have  been  misled  to  the  prejudice  of  the  plaintiff 
in  error,  and  it  appears  from  the  whole  record  that  justice  has  been 
done,  the  judgment  will  be  affirmed. 1 

Error  to  Circuit  Court  of  Knox  County. 

Assumpsit  by  defendant  in  error  against  plaintiff  in  error. 

The  nature  of  the  amendment  in  question  in  this  case  is 
sufficiently  stated  by  the  court. 

The  contract,  for  an  alleged  breach  of  which  this  action  was 
brought,  was  substantially  as  follows:  In  consideration  of 
the  conveyance  by  the  plaintiff  and  wife  to  the  defendant  of 

1  See  Parker  v.  Fisher,  39  111.,  164;  Potter  v.  Potter,  41  id.,  80;  Watson  v. 
Wolverton,  41  id.,  242;  New  England  F.  &  M.  Ins.  Co.  v.  Wetmore,  32  id., 
221;  McConnel  v.  Kibbe,  33  id.,  177;  Curtis  v.  Sage,  35  id.,  22;  Root  v. 
Curtis,  38  id.,  192;  Coursen  v.  Ely,  37  id.,  338;  Boynton  v.  Holmes,  38  id., 
192;  Clark  v.  Pageter,  45  id.,  185;  Rankin  v.  Taylor,  49  id.,  451;  Pahlman 
v.  King,  49  id.,  266 ;  Peoria  Ins.  Co.  v.  Frost,  37  id.,  333 ;  Jarrard  v.  Harper, 
42  id.,  457;  Lettick  v.  Honnold,  63  id.,  335;  Stobie  v.  Dills,  62  id.,  432; 
Toledo,  P.  &  W.  R'y  Co.  v.  Ingraham,  58  id.,  120;  Hardy  v.  Keeler,  56  id., 
152;  Graves  v.  Shoefelt,  60  id,  462;  Daily  v.  Daily,  64  id.,  329;  Chicago, 
B.  &  Q.  R.  R.  Co.  v.  Dickson,  63  id.,  151. 

Conversely  the  refusal  of  proper  instructions  is  not  ground  for  reversal 
where  substantial  justice  has  been  done.  Hall  v.  Sroufe,  52  111.,  421; 
Schwarz  v.  Schwarz,  26  id.,  81 ;  Lawrence  v.  Jarvis,  32  id.,  304. 
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certain  real  estate,  upon  which  there  then  were  certain  incum- 
brances securing  certain  indebtedness  of  the  plaintiff,  for 
which  he  had  given  his  note,  which  would  not  mature  for 
more  than  a  year  from  the  making  of  the  defendant's  prom- 
ise, the  defendant  verbally  promised  to  pay  said  incum- 
brances. The  failure  of  defendant  to  fulfill  his  said  promise, 
whereby  the  plaintiff  was,  by  reason  of  his  having  given  his 
note,  compelled  to  take  up  said  incumbrances,  is  the  breach 
complained  of. 

The  defendant  set  up  the  Statute  of  Frauds  as  a  defense,  on 
the  ground,  as  he  alleged,  that  the  contact  was  not,  by  its 
terms,  to  be  performed  within  the  space  of  one  year  from  the 
making  thereof.     The  judgment  below  was  for  the  plaintiff. 

T.  G.  Frost,  for  plaintiff  in  error.  Douglas  <&  Craig,  for 
defendant  in  error. 

[37*].       *  Breese,  J.     It  is  assigned  as  error  on  this  record, 
that  the  circuit  court  allowed  the  plaintiff  to  amend  his 
declaration  after  the  commencement  of  the  trial,  and  after 
some  of  the  jurors  had  been  called,  and  denying  the  motion  of 
the  defendant  for  a  continuance  by  reason  of  that  amendment. 
To  determine  whether  this  error  is  well  assigned,  and  as  it 
is  preliminary  to  the  consideration  of  the  merits  of  the 
[38*]    case,  we  *  must  understand  the  condition  of  the  plead- 
ings at  the  time,  and  the  character  of  the  amendment. 
In  one  of  the  counts  of  the  declaration,  reference  was  made 
to  a  certain  deed,  giving  the  names  of  the  parties  to  it,  and 
date  of  the  deed,  in  "  the  following  words  and  figures."     In 
brackets  were  these  words  [here  insert  the  deed].     The  amend- 
ment consisted  in  filling  the  bracketed  space  with  a  full  copy 
of  the  deed.     This  insertion  of  the  deed  itself  could  not  ope- 
rate as  a  surprise  on  the  defendant,  for  the  count  specified  the 
deed  by  its  parties  and  its  date.     It  need  not  have  been  insert- 
ed, in  hcBG  verba,  in  the  declaration,  but  could  have  been  used 
as  evidence  on  identifying  it,  as  the  deed  to  which  reference 
was  made. 

We  have  given  as  much  time  as  we  have  had  at  our  disposal 
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to  the  examination  of  this  record,  which  is  very  voluminous, 
to  get  at  the  real  merits  of  the  case,  and  have  come  to  the  con- 
clusion that  we  could  not  better  dispose  of  it  than  by  adopting 
the  opinion  of  the  learned  judge *  who  tried  the  cause,  delivered 
on  overruling  the  motion  for  a  new  trial,  and  which  is  pre- 
served in  the  record,  and  referred  to  by  the  counsel  for  the 
plaintiff  in  error.  It  embraces  the  principal  features  of  the 
case,  and  meets  our  full  concurrence. 

That  learned  judge  says :  "  An  examination  of  the  cases  cited 
in  the  briefs  of  the  counsel  has  satisfied  me  that  this  promise 
is  not  to  be  classed  among  those  which  may,  by  some  contin- 
gency, be  performable  within  the  year,  for  the  reason  that, 
under  no  possible  contingency,  could  the  plaintiff  have  ac- 
quired the  right  of  action  on  this  promise  within  one  year  af- 
ter the  promise  was  made.  This  fact  distinguishes  this  case 
from  the  case  in  5  Hill  [200].  There  the  money  was  prom- 
ised to  be  paid  as  soon  as  it  was  received  on  the  mortgage, 
and,  although  the  mortgage  was  not  due  for  two  years,  yet  it 
might  have  been  paid  sooner,  and  whenever  paid,  a  right  of 
action  at  once  accrued  to  the  plaintiff  in  the  suit.  But  in  the 
ease  before  us,  nothing  could  occur  which  would  give  a  right 
of  action  on  this  promise  within  a  year  after  it  was  made. 
But,  in  investigating  the  case,  I  have  come  to  the  con- 
clusion that  the  above  considerations  are  immaterial,  [39*] 
for  the  reason  that  the  contract  was  executed  on  the 
part  of  the  plaintiff  as  soon  as  made,  and  that,  therefore,  the 
statute  (of  frauds)  does  not  apply. 

"This  is  a  matter  entirely  distinct  from  the  question  of  part 
performance.  While  the  latter  consideration  arises  only  in 
enquiry,  it  seems  a  settled  rule  outside  of  the  state  of  New 
York,  that  if  the  contract  is  completely  executed  on  one  side 
at  the  time  of  making  it,  and  if  all  that  remains  to  be  done  on 
the  other  side  is  the  non  [mere]  payment  of  money,  then  the 
statute  shall  not  apply  merely  on  the  ground  that  the  money 
was  not  to  be  paid  within  one  year.     If  anything  else  is  to  be 

1  Hon.  Chas.  B.  Lawrence. 
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done  besides  the  payment  of  money,  it  is  true  the  statute  would 
apply.  And  it  is  in  cases  of  this  sort,  that  the  courts  have 
held  that  the  original  contract  could  not  be  introduced  in  evi- 
dence, even  in  reference  to  the  quantum  of  damages,  but  that 
the  recovery  must  be  had  on  a  quantum  meruit. 

"  In  the  case  of  Donellan  v.  Reed,  decided  in  the  Queen's 
Bench  in  1832,  and  reported  in  3  Barn,  and  Adol.,  899,  the 
court  says,  'as  to  the  contract  not  being  to  be  performed 
within  the  year,  we  think  that  as  the  contract  was  entirely  ex- 
ecuted on  one  side  within  the  year,  and  as  it  was  the  intention 
of  the  parties  that  it  should  be  so,  the  statute  does  not  apply. 
In  case  of  a  parol  sale  of  goods,  it  often  happens  that  they  are 
not  to  be  paid  for  in  full  till  after  the  expiration  of  a  longer 
period  than  one  year;  and  surely  the  law  would  not  sanction  a 
defense  on  that  ground,  when  the  buyer  had  had  the  full  ben- 
efit of  the  goods  on  his  part.5 

"  This  case  is  quoted  in  Browne  on  the  Statute  of  Frauds,  p. 
288.  He  discusses  the  doctrine  in  sections  286,  287,  288,  289, 
290  and  291,  and  although,  indirectly,  not  satisfied  with  the 
rule,  and  disposed  to  consider  it  of  recent  introduction  and  not 
well  settled,  yet  he  admits  that  it  is  a  recognized  rule  of  the 
English  courts,  the  last  case  being  the  court  of  exchequer  in  1849. 

"  He  also  says  it  is  recognized  in  Maine,  Massachusetts,  and 
in  the  southern  and  western  states,  and  quotes  the  cases,  but  is 

not  recognized  in  New  York. 
[40*]        "  *As  the  weight  of  authority  is  clearly  in  favor  of  the 
rule,  and  as  it  seems  to  be  founded  in  good  sense,  I  am 
disposed  to  follow  it  in  this  case. 

"  The  fact  that,  in  this  case,  the  money  was  to  be  paid  to  an 
incumbrancer,  instead  of  to  the  plaintiff  directly,  would  not 
take  the  case  out  of  the  principle  of  the  rule." 

We  have  examined  the  cases  cited  in  this  opinion,  and  they 
fully  sustain  it.  The  case  referred  to  in  Brown's  Treatise  on 
the  Statute  of  Frauds,  as  decided  in  1849,  is  the  case  of  Cherry 
v.  Heming  and  IVeedham,  4  Exch.  by  Welsby,  Hurlstone  and 
Gordon,  631.  The  American  cases  referred  to  sustain  the 
doctrine  of  the  English  cases. 
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In  addition,  we  may  say,  the  jury  found  an  express  promise 
by  the  plaintiff  in  error,  to  pay  off  the  incumbrances  specified 
in  the  deed.  Such  a  promise  is  not  within  the  statute  of 
frauds. 

We  do  not  deem  it  necessary  to  examine,  particularly,  the 
many  instructions  given  or  refused  on  which  exceptions  were 
taken,  although  some  of  them  may  be  liable  to  some  slight 
objection,  yet  the  merits  of  the  case  were  fully  before  the  jury, 
and  they  could  not  have  been  misled  to  the  prejudice  of  the 
plaintiff  in  error,  and  they  have  done  justice,  as  appears  by 
the  whole  record. 

The  judgment  must  be  affirmed. 

Judgment  affirmed. 


Charles  B.  Farwell  vs.  Max  A.  Meyer  et  al. 

Surety  :    Discharge  of  principal  by  extension  of  time  of  payment} 
An  agreement  for  forbearance  must  be  one  which  can  be  enforced  by  the 
principal  against  the  creditor,  and  be  available  to  him,  either  as  a 
cause  of  action  or  defense,  or  it  will  not  operate  to  discharge  a  surety. 

Same:  Agreement  for  forbearance  must  be  made  by  the  owner  of  the  note  or 
his  authorized  agent. 
Where  the  surety  upon  a  note  relies  upon  the  fact  of  an  extension  of  the 
time  of  payment  having  been  given  to  the  principal  by  the  holder 
without  the  surety's  consent,  as  a  discharge  of  his  liability,  he  must 
establish  that  the  holder  who  granted  the  extension  was  the  owner  of 
the  note,  or  that  he  had  authority  from  the  owner  so  to  do. 

1  See  Davis  v.  The  Feople,  1  Gilm.,  409;  Waters  v.  Simpson,  2  id.,  570; 
Warner  v.  Campbell,  26  111.,  282;  Warner  v.  Crane,  20  id.,  148;  Flynn  v. 
Mudd,  27  id.,  323 ;  Ward  v  Stout,  32  id.,  399 ;  Galbraith  v.  Fullerton,  53  id., 
126;  Kennedy  v.  Evans,  31  id.,  258;  Montague  v.  Mitchell,  28  id.,  481 ;  Far- 
well  v.  Meyer,  35  id.,  40;  Phares  v.  Barbour,  49  id.,  370;  Woolford  v.  Dow, 
34  id.,  424;  The  Governor  v.  Lagow,  43  id.,  134  (extension  by  statute) ;  Same 
v.  Bowman,  44  id.,  499  (extension  by  statute);  Silmeyer  v.  Schaffer,  60  id., 
479;  Trotter  v.  Strong,  63  id.,  272;  Liebbrandt  v.  Myron  Lodge,  61  id.,  81; 
First  Nat.  Bank  v.  Whitman,  66  id.,  331 ;  Villars  v.  Palmer,  67  Id.,  204  (mere 
delay  to  sue,  not  a  discharge);  Stearns  v.  Sweet,  78  id.,  446;  Myers  v.  First 
Nat.  Bank,  78  id.,  257. 
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Promissory  Notes:    Possession  prima  facie  evidence  of  ownership} 
The  possession  of  a  note  indorsed  in  blank,  unaccompanied  by  any  dec- 
laration in  regard  to  its  ownership,  is  prima  facie  evidence  that  the 
holder  is  the  owner. 
But  when  accompanied  with  a  declaration  that  he  is  not  the  owner,  the 
presumption  arising  from  the  possession  is  rebutted. 
Witnesses  :    False  in  part,  false  in  all? 
Parts  of  sentences  in  the  deposition  of  a  witness  can  not  be  detached 
and  considered  as  true,  and  the  residue  of  his  testimony  rejected  as 
not  entitled  to  credence.    If  part  of  it  is  rejected  as  unworthy  of  be- 
lief, all  of  it  must  be  rejected. 

Amendment  :  Of  bill  at  hearing  so  as  to  let  in  evidence? 

Where  at  the  hearing  a  bill  filed  by  a  surety  to  restrain  the  collection  of 
a  judgment  against  himself  and  the  principal,  on  the  ground  of  un- 
authorized agreements  with  the  principal  for  extensions  of  the  time 
of  payment,  the  evidence  failed  to  establish  the  allegation  of  the  bill 
that  the  holders  of  the  note  who  made  the  agreements  for  the  exten- 
sions were  the  owners  thereof  at  the  time  they  were  made,  and  the  com- 
plainant asked  leave  to  amend  his  bill  without  opening  the  case  for 
further  proof,  unless  the  defendants  should  so  desire,  by  charging 
that  said  holders  pretended  that  a  certain  other  party  was  the  owner 
of  the  note,  and  that,  if  this  were  true,  they  were  authorized  by  him  to 
make  the  agreement:  Held,  that  the  amendment  should  have  been 
allowed,  as  it  could  not  have  operated  as  a  surprise  to  the  defendants. 

It  not  unfrequently  happens  that  the  evidence  does  not  support  the  alle- 
gations of  the  bill  precisely  in  the  form  in  which  they  are  made;  and 
it  subserves  none  of  the  purposes  of  justice  to  dismiss  a  bill  on  the 
ground  of  a  variance  between  the  pleadings  and  the  proof,  where  a 
a  slight  amendment  will  render  the  testimony  admissible. 

Agency:    Ratification  of  unauthorized  act  of  agent. 
A  principal,  who,  with  full  knowledge  of  all  material  facts  affecting  his 
rights,  receives  moneys  paid  to  one  pretending  to  be  his  agent,  in  pur- 

1  See  Burnap  v.  Cook,  32  111.,  168 ;  McConnell  v.  Hodson,  2  Gilm.,  640 ;  Cur- 
tis v.  Martin,  20  111.,  558;  Best  a.  Nokomis  Nat.  Bank,  76  id.,  608;  Palmer 
v.  Gardner,  77  id.,  143. 

2  See  Brennan  v.  The  People,  15  111.,  511 ;  Chittenden  v.  Evans,  41  id.,  251 ; 
City  of  Chicago  v.  Smith,  48  id.,  107 ;  U.  S.  Express  Co.  v.  Hutchins,  58  id., 
44;  Pope  v.  Dodson,  58,  id.,  360;  McClure  v.  Williams,  65  id.,  390;  Chicago 
&  A.  R.  R.  Co.  v.  Buttolf,  66  id.,  347;  Pollard  v.  The  People,  69  id.,  148; 
Otmer  v.  The  People,  76  id.,  149 ;  Peak  v.  The  People,  id.,  289. 

3  See  Moshier  v.  Knox  College,  32  111.,  155;  Marble  v.  Bonhotel,  post,  240; 
Wise  v.  Twiss,  54  id.,  30L;  Martin  v.  Eversal,  36  id.,  222;  DeWolf  v.  Pratt, 
42  id.,  198;  Hewitt  e.  Dement,  57  id.,  500. 

As  to  amendment  of  bill  after  default,  see  Lyndon  v.  Lyndon,  69  111.,  43. 
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suance  of  an  unauthorized  agreement  made  by  him,  is  precluded  from 
questioning  the  agent's  authority  in  the  transaction.1 
Same  :  Knowledge  of  the  facts  necessary  to  constitute  a  ratification? 
The  assent  of  the  principal,  to  be  bound  by  the  contract,  is  essential  to 
constitute  a  ratification.  It  can  not,  however,  be  inferred  in  regard  to 
an  obligation  arising  from  facts  of  which  he  had  no  knowledge.  A 
party  who  asserts  a  liability  arising  from  an  implied  assent  must 
show  that  the  facts  were  known  to  the  person  charged  with  incurring 
the  liability  arising  therefrom. 

Same:    Same. 
A  principal  is  justified  in  believing  that  his  agents  have  pursued  their 
authority,  until  he  is  informed  to  Ihe  contrary;  and  he  ought  not  to 
be  charged  with  the  consequences  of  a  departure  therefrom  without 
evidence  that  he  knew  of  it. 

Same:  Same. 
Where  it  appeared  that  the  principal,  who  was  the  owner  of  a  note  exe- 
cuted by  two  persons  as  principal  and  surety,  had  received  moneys 
paid  to  his  agent  by  the  principal  debtor  for  extensions  of  the  time  of 
payment,  the  agent  only  being  authorized  to  make  such  agreements 
for  extensions  with  the  consent  of  the  surety,  which  was  not  obtained; 
and  there  was  no  evidence  showing  that  the  principal  knew  that  such 
agreements  for  extensions  were  made  without  the  consent  of  the  sure- 
ty :  Held,  that  the  reception  of  the  moneys  paid  for  such  extensions 
did  not  amount  to  a  ratification  of  such  agreements. 

Interest  :  Legal  rate  of 
The  legal  rate  of  interest  in  this  state  is  six  per  cent;  and  although  par- 
ties are  allowed  to  stipulate  for  a  rate  of  interest  not  exceeding  ten 
per  cent.,  the  privilege  thus  given  must  be  exercised  in  conformity 
with  the  statute. 

Usury:  Measure  of  value  allowed  for  use  of  money,  where  illegal  interest  is 
stipulated  for. 
An  agreement  which  can  not  be  enforced,  as  made,  will  not  be  enforced 
at  all.  Where  parties  stipulate  for  a  higher  rate  of  interest  than  ten 
per  cent.,  the  agreement  can  not  be  enforced,  as  made,  and  the  court 
can  not  substitute  for  it  an  agreement  which  the  parties  did  not  make. 
In  such  cases,  that  part  of  the  agreement  stipulating  for  a  higher  rate 
of  interest  than  six  per  cent,  will  not  be  enforced,  and  the  lender  or 
other  person  contracting  for  an  illegal  rate  of  interest  will  be  allowed 
(where  no  forfeitures  or  penalties  are  insisted  upon)  only  to  receive  six 

1  See  Harris  v.  Miner,  28  111.,  136;  Marshall  v.  Moore,  36  id.,  321;  Hen. 
derson  v.  Cummings,  44  id.,  325. 

2  See  Cadwell  v.  Meek,  17  111.,  220;  Mathews  v.  Hamilton,  23  id.,  470 
Manufacturers'  Nat.  Bank  v.  Barnes,  65  id.,  69. 
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per  cent.,  as  the  measure  of  value  which  the  law  has  established  for  the 
use  of  money  where  no  agreement  has  been  made  for  a  higher  rate,  in 
conformity  with  its  provisions.3 

Same:  Usurious  interest  deducted  from  indebtedness  unpaid? 
Although  usurious  interest  voluntarily  paid,  since  the  passage  of  the  act 
of  1857,  cannot  be  recovered  back,  still,  so  long  as  any  part  of  the  debt 
remains  unpaid,  the  debtor  may  insist  upon  a  deduction  of  the  usury 
therefrom.  The  usury  received  is  considered  as  having  been  extorted 
by  means  of  the  debt,  and  is  to  be  applied  in  part  payment  of  the  same. 

Same  :  When  surety  is  entitled  to  relief  against  usury  upon  the  entry  of 
judgment  against  him,  under  warrant  of  attorney. 
Where  a  note  was  executed  by  two  persons  as  principal  and  surety,  and 
accompanied  by  a  warrant  of  attorney  in  the  usual  form,  and  the 
holder,  upon  the  note's  becoming  due,  in  consideration  of  the  pay- 
ment of  usurious  interest  by  the  principal,  extended  the  time  of  pay- 
ment from  time  to  time  without  the  knowledge  or  consent  of  the 
surety,  and  finally  entered  judgment  on  the  note  against  the  principal 
and  surety:  Held —  on  a  bill  filed  by  the  surety  to  restrain  the  collec- 
tion of  said  judgment,  on  the  ground  that  he  had  been  released  by 
said  extensions  having  been  granted  without  his  knowledge  and  con- 
sent, but  in  which  the  evidence  was  insufficient  to  sustain  the  bill, 
it  appearing  that  the  extensions  had  been  granted  by  the  agent  of  the 
holder  of  the  note  without  the  consent  of  the  security,  in  excess  of 
his  authority,  he  being  authorized  to  grant  extensions  only  upon  ob- 
taining such  consent —  that  so  much  of  the  note  as  the  debtor  was 
entitled  to  have  satisfied  by  payments  of  usurious  interest,  and  as  was 
included  in  the  judgment  entered  without  notice,  and  in  a  manner 
affording  the  surety  no  opportunity  of  asserting  his  rights,  he  was  en- 
titled to  have  deducted,  and  that  to  that  extent  the  judgment  should 
have  been  enjoined. 

Ebroe  to  Superior  Court  of  Chicago. 
The  case  is  sufficiently  stated  by  the  court. 
The  court  below  dismissed  the  bill,  and  the  errors  assigned 
were  (1),  the  refusal  of  the  court  below  to  allow  the  complain- 

1  As  to  the  rule  in  equity  concerning  usury,  see  Mapps  v.  Sharpe,  32  111. 
13 ;  Sutphen  v.  Cushman,  post,  186 ;  Tooke  v.  Newman,  75  id.,  215 ;  Snydei 
v.  Griswold,  37  id.,  216;  Cushman  v.  Sutphen,  42  id.,  256;  Pike  v.  Crist,  62 
id.,  461. 

*  See  Booker  v.  Anderson,  post,  66 ;  Saylor  v.  Daniels,  37  111.,  331 ;  Panne- 
lee  0.  Lawrence,  44  id.,  405;  House  v.  Davis,  60  id.,  367;  Reinback  v.  Crab- 
tree,  77  id.,  182;  Mitchell  v.  Lyman,  id.,  525. 
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ant  to  amend  his  bill  as  stated  in  the  opinion;  and  (2),  the 
dismissal  of  the  bill. 

W.  T.  Burgess  and  C.  M.  Hawley,  for  plaintiff  in  error. 
GooMns,  Thomas  <&  Boberis,  for  defendants  in  error. 

*Beckwith,  J.  This  is  a  suit  in  equity  to  restrain  [49*] 
the  collection  of  a  judgment,  rendered  by  the  Cook 
county  court  of  common  pleas,  against  the  plaintiff  in  error 
and  Henry  W.  Zimmerman  in  favor  of  Max  A.  Meyer, 
one  of  the  defendants  in  error,  upon  a  ^promissory  [50*] 
note  executed  by  Zimmerman  as  principal  and  the 
plaintiff  in  error  as  surety.1  Attached  to  the  note  was  a  let- 
ter of  attorney  in  the  usual  form,  pursuant  to  which  the  judg- 
ment was  entered  by  confession.  The  bill  alleges  that  Rosen- 
feld  &  Rosenberg  were  the  holders  and  owners  of  the  note 
when  it  became  due,  and  for  a  long  time  thereafter;  and  that 
in  consideration  of  large  sums  of  money  paid  to  them  as 
usurious  interest,  they  agreed  with  Zimmerman  to  extend,  and 
they  did  extend  the  time  of  payment,  from  time  to  time, 
without  the  knowledge  or  consent  of  the  plaintiff  in  error, 
whereby  he  was  discharged  from  liability.  We  are  satisfied 
from  the  evidence  that  Rosenfeld  &  Rosenberg  agreed  with 
Zimmerman  to  extend,  and  did  extend,  the  time  of  payment, 
from  time  to  time,  in  consideration  of  the  sums  of  money 
paid, them;  and  that  these  agreements  were  made  without  the 
knowledge  or  consent  of  the  plaintiff  in  error;  but  the  agree- 
ments, in  order  to  operate  as  a  discharge  of  the  plaintiff  in 
error,  must  be  shown  to  have  been  binding  as  between  Zim- 
merman and  the  owner  of  the  note,  at  the  times  when  they 
were  made.  An  agreement  for  forbearance  must  be  one  which 
can  be  enforced  by  the  principal  against  the  creditor,  and  be 
available  to  him,  either  as  a  cause  of  action  or  as  a  defense, 
or  it  will  not  operate  to  discharge  a  surety.  3  Lead.  Cas.  in 
Eq.,  563. 

1  The  note  was  signed  by  the  principal,  and  by  "  C.  B.  Farwell,  as  se- 
curity." 
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It  was  therefore  necessary  for  the  plaintiff  in  error  to  es- 
tablish that  Eosenfeld  &  Rosenberg  were  the  owners  of  the 
note,  as  alleged,  or  that  they  had  authority  from  the  owner  to 
make  the  agreements  mentioned.  It  appears  that  Rosenfeld 
&  Rosenberg  had  possession  of  the  note  at  the  time  the  first 
and  some  of  the  subsequent  agreements  were  made,  while 
upon  other  occasions  they  declared  that  the  note  was  not  in 
their  possession.  Zimmerman  testifies  that  he  was  informed 
by  them,  when  the  first  agreement  was  made,  that  they  were 
not  the  owners  of  the  note.  The  possession  of  a  note  indorsed 
in  blank,  unaccompanied  by  any  declaration  in  regard  to  its 
ownership,  is  prima  facie  evidence  that  the  holder  is  the 
owner;  bat  when  accompanied  with  a  declaration  that 
[51*]  he  is  not  the  owner,  the  presumption  *arising  from 
the  possession  is  rebutted.  The  testimony  of  Zimmer- 
man is  the  only  evidence  to  sustain  the  allegation  that  Rosen- 
feld  &  Rosenberg  were  the  owners  of  the  note  at  the  times 
when  the  agreements  for  forbearance  were  made;  and  we 
think  it  fails  to  establish  the  allegation.  Rosenfeld  &  Rosen- 
berg both  testified  that  they  were  not  the  owners  of  the  note 
at  those  times;  and  if  their  testimony  could  be  relied  upon,  it 
would  show  that  one  Sondheim  was  then  the  owner;  but  if 
rejected  as  unworthy  of  belief,  all  of  it  must  be  rejected.  We 
cannot  detach  parts  of  sentences  in  their  depositions  and  con- 
sider them  as  true,  and  reject  the  residue  of  their  testimony 
as  not  entitled  to  credence.  After  a  careful  examination  of 
their  testimony,  we  have  arrived  at  the  conclusion  that  it  is 
too  unsatisfactory  for  any  reliance  to  be  placed  upon  it. 

On  the  hearing  in  the  court  below,  the  plaintiff  in  erro; 
asked  leave  to  amend  his  bill 1  by  charging  that  Rosenfeld  & 
Rosenberg  pretended  that  one  Sondheim  was  the  owner  of  the 
note,  and  that  if  this  were  true,  they  were  authorized  by  him 
to  make  the  agreements.  We  are  of  the  opinion  that  the 
amendment  should  have  been  allowed.  It  not  unfrequently 
happens  that  the  evidence  does  not  support  the  allegations  of  the 

1  Without  the  case  being  opened  to  take  further  proofs,  unless  it  should 
be  desired  by  the  defendants. 
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bill  precisely  in  the  form  in  which  they  are  made;  and  it  sub- 
serves none  of  the  purposes  of  justice  to  dismiss  a  bill  on  the 
ground  of  a  variance  between  the  pleadings  and  the  proof, 
when  a  slight  amendment  will  render  the  testimony  admissi- 
ble.    After  an  examination  of  Rosenfeld  &  Rosenberg  as  to 
their  ownership  of  the  note,  and  in  regard  to  their  authority, 
an  allegation  that  if  Sondheim  was  the  owner,  Rosenfeld  & 
Rosenberg  had  authority  from  him  to  make  the  agreements 
which  they  did  make,  could  not  have  operated  as  a  surprise  to 
the  defendants.     The  establishment  of  Rosenfeld  &  Rosen- 
berg's authority  was  an  affirmative  fact,  which  it  was  for  the 
plaintiff  in  error  to  prove.     The  possession  of  the  note,  ac- 
companied with  declarations  that  they  were  not  the  owners 
thereof,  did  not  suffice  for  that  purpose ;  and  the  only  other 
evidence  in   regard   to  their  authority  is  the  testimony  of 
Rosenfeld.     He  testifies  that  Sondheim  allowed  him 
to  make  the  agreements  by  procuring  the  consent  *of     [52*] 
the  plaintiff  in  error.     If  this  statement  is  true,  he 
had  no  authority  to  make  the  agreements  without  the  consent 
of  the  plaintiff  in  error,  which  we  are  satisfied  he  did  not  ob- 
tain ;  and  if  the  statement  is  not  to  be  relied  upon,  we  are 
without  sufficient  evidence  to  establish  authority  to  make  the 
agreements.     It  was  insisted  in  argument,  that  Sondheim,  by 
receiving  the  moneys  paid  to  Rosenfeld  &  Rosenberg,  had 
ratified  the  agreements  made  by  them.     A  principal,  who, 
with  a  full  knowledge  of  all  material  facts  affecting  his  rights, 
receives  moneys  paid  to  one  purporting  to  be  his  agent,  in 
pursuance  of  an  unauthorized  agreement  made  by  him,  is  pre- 
cluded from  questioning  the  agent's  authority  in  the  transac- 
tion.    His  deliberate  acceptance  of  its  benefits  is  an  under 
taking  to  discharge  its  burdens;  but  like  all  other  contracts, 
an  essential  ingredient  is  the  assent  of  the  party  to  be  bound 
thereby.     Where  the  facts  are  known,  the  assent  of  the  prin- 
cipal is  inferred  from  his  acts  irresistibly  leading  to  that  con- 
clusion; but  no  such  inference  can  be  drawn  in  regard  to  an 
obligation  arising  from  facts  of  which  he  had  no  knowledge. 
A  party  who  asserts  a  liability  arising  from  an  implied  assent, 
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must  show  that  the  facts  were  known  to  the  person  charged 
with  incurring  the  liability  arising  therefrom.  The  testimony 
of  Rosenf  eld,  if  relied  upon,  would  show  that  Sondheim  knew  of 
extensions  of  the  time  of  payment  from  time  to  time,  but  there 
is  no  evidence  showing  that  he  knew  that  the  agreements  for 
such  extensions  were  made  without  the  consent  of  the  plaint- 
iff in  error.  If  Sondheim  was  the  owner  of  the  note,  he  was 
justified  in  believing  that  his  agents,  Rosenfeld  &  Rosenberg, 
had  pursued  their  authority  until  he  was  informed  to  the 
contrary;  and  he  ought  not  to  be  charged  with  the  conse- 
quences of  a  departure  therefrom  with  evidence  that  he  knew 
of  it. 

But  it  is  evident  that  the  owner  of  the  note,  whoever  he 
was,  received  the  sums  of  money  paid  by  Zimmerman  for  for- 
bearance, and  they  ought  to  be  applied  in  part  payment  of 
the  debt.1  The  legal  rate  of  interest  in  this  state  is  six  per 
cent. ;  and  although  parties  are  allowed  to  stipulate  for  a  rate 

of  interest  not  exceeding  ten  per  cent.,  the  privilege 
[53*]     thus  given  must  be  exercised  in  ^conformity  with  the 

statute.  An  agreement  which  cannot  be  enforced  as 
it  was  made  will  not  be  enforced  at  all.  Where  parties  stip- 
ulate for  a  higher  rate  of  interest  than  ten  per  cent.,  the  agree- 
ment cannot  be  enforced  as  it  was  made,  and  we  cannot  sub- 
stitute for  it  an  agreement  which  the  parties  did  not  make. 
In  such  cases,  that  part  of  the  agreement  stipulating  for  a 
higher  rate  of  interest  than  six  per  cent,  will  not  be  enforced; 
and  the  lender  or  other  person  contracting  for  an  illegal  rate 
of  interest  will  be  allowed  (where  no  forfeitures  or  penalties 
are  insisted  upon)  only  to  recover  six  per  cent.,  as  the  measure 
of  value  which  our  law  has  established  for  the  use  of  money, 
where  no  agreement  has  been  made  for  a  higher  rate,  in  con- 
formity with  its  provisions.  Although  usurious  interest  vol- 
untarily paid,  since  the  passage  of  the  act  of  1857,  cannot  be 
recovered  back;  still,  so  long  as  any  part  of  the  debt  remains 

1  The  note  in  question  stipulated  for  interest  at  ten  per  cent,  after  due. 
The  interest  exacted  in  the  extensions  was  at  the  rate  of  two  and  one-half 
and  three  per  cent,  a  month. 
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unpaid,  the  debtor  may  insist  upon  a  deduction  of  the  usury 
therefrom.  The  usury  received  is  considered  as  having  been 
extorted  by  means  of  the  debt,  and  is  to  be  applied  in  part 
payment  of  the  same.  So  much  of  the  note  as  the  debtor  was 
entitled  to  have  satisfied  by  payments  of  usurious  interest  as 
was  included  in  the  judgment  entered  without  notice,  and  in 
a  manner  affording  him  no  opportunity  of  asserting  his  rights, 
1  e  was  entitled  to  have  deducted,  and  to  that  extent  the  judg- 
ment should  have  been  enjoined. 

The  decree  of  the  court  below  will  be  reversed  and  the 
cause  remanded. 

Decree  reversed. 


Okrin  E.  Miles  et  al.  vs.  Jeremiah  Goodwin  et  al. 

Appearance:    Cures  defects  in  writ  and  its  service} 
Defects  in  the  writ  by  which  an  action  is  commenced,  and  in  its  service 
are  cured  by  the  defendant's  appearance  to  the  action. 

Same  :  Same :  What  constitutes  an  appearance. 
Where,  therefore,  the  defendant  in  an  attachment  suit,  after  a  default  was 
entered,  appeared  and  moved  to  set  aside  the  default,  which  motion 
was  allowed,  and  then  moved  to  dismiss  the  suit  for  alleged  defects 
in  the  writ  and  its  service,  which  was  overruled,  it  was  held,  that  by 
making  these  motions  he  had  fully  appeared,2  and  that  it  could  make 
no  difference  whether  there  was  a  defective  writ  or  defective  service, 
as  his  being  in  court  rendered  a  writ  and  service  unnecessary. 

*See  Coleen  v.  Figgins,  Breese,  19;  Easton  v.  Altum,  1  Scam.,  250; 
Mitchell  v.  Jacobs,  17  111.,  235;  Vanderbilt  v.  Johnson,  3  Scam.,  48;  Min- 
eral Point  R.  R.  Co.  v.  Keep,  22  111.,  9;  Dart  v.  Hercules,  34  id.,  395;  Dun- 
mngv.  Dunning,  37  id.,  30G;  Edens  v.  Williams,  36  id.,  252;  Roberts  v. 
Formhalls,  46  id.,  66;  McBane  v.  The  People,  50  id.,  503;  Ewbanks  v. 
Town  of  Ashley,  36  id.,  177;  Phelps  v.  Reeder,  39  id.,  172;  O'Brien  v. 
Haynes,  61  id.,  494;  Swift  i>.  Lee,  65  id.,  336;  McNab  v.  Bennett,  66  id., 
157;  Bills  «.  Stanton,  69  id.,  51;  Fink  v.  Disbrow,  id.,  76;  Gilberson  v. 
Scott,  76  id.,  509. 

8  See  Abbott  v.  Semple,  25  111.,  107;  Frazier  v.  Resor,  23  id.,  89;  Flake  v. 
Carson,  33  id.,  518;  Johnson  v.  Buell,  26  id.,  66;  Klemm  «.  Dewes,  28  id., 
317;  Sullivan  v.  Sullivan,  42  id.,  315. 
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Common  Pleas  of  Aurora  :    Assessment  of  damages. 
The  Court  of  Common  Pleas  of  the  city  of  Aurora  is,  under  the  statute 
(Spec.  Laws  1857, 392,  sec.  1;  Scates'  Comp.,  639),  authorized  to  assess 
damages  on  judgments  by  default,  without  a  jury. 

Error  to  Common  Pleas  of  the  City  of  Aurora. 

This  was  a  suit  commenced  by  defendants  in  error  against 
plaintiffs  in  error  in  the  court  below,  by  attachment.  The 
case  is  sufficiently  stated  in  the  opinion  of  the  court. 

Charles  J.  Metzner,  for  plaintiff  in  error.  Sylvanus  Wil- 
cox, for  defendant  in  errror. 

[54*]  *Walker,  C.  J.  It  is  insisted  that  there  are  such 
defects  in  the  writ  and  its  service  on  Bradford  S.  Miles, 
as  renders  the  judgment  erroneous.  We  deem  it  unnecessary 
to  examine  these  various  objections,  as  they  were  cured,  if 
they  ever  existed,  by  his  appearance  to  the  action.  After 
[55*]  a  default  was  entered,  he  appeared  and  moved  *the 
court  to  set  aside  the  default,  which  motion  was  al- 
lowed. He  then  entered  a  motion  to  dismiss  the  suit,  which 
was  overruled.  By  making  these  motions  he  fully  appeared 
to  the  action,  and  if  so,  it  could  make  no  difference  whether 
there  was  a  defective  writ  or  defective  service,  as  his  being  in 
court  rendered  a  writ  and  service  unnecessary.  If  a  defend- 
ant enter  his  appearance  to  a  declaration,  all  attorneys  know, 
that  a  judgment  is  binding  although  a  writ  was  never  issued 
or  service  had.  The  object,  and  only  object,  of  the  writ  is  to 
bring  the  party  into  court,  and  if  he  voluntarily  enters  his 
appearance,  the  court  has  complete  jurisdiction  of  his  person. 
It  is  likewise  insisted  that  the  court  erred  in  assessing  the 
damages  on  the  default,  without  the  intervention  of  a  jury. 
The  act  creating  the  court  of  common  pleas  of  the  city  of 
Aurora  establishes  the  same  rules  of  practice  for  that  court  as 
are  provided  for  the  Kane  circuit  court.  (Spec.  Laws  1857, 
p.  392,  sec.  1.)  By  reference  to  the  act  regulating  the  prac- 
tice in  the  Kane  circuit  court  (Scates'  Comp.,  639),  it  will  be 
seen  that  the  court  is  authorized  to  assess  damages  on  judg- 
ments by  default,  without  a  jury.  This  statute  is  decisive  of 
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this  question.     By  its  provisions,  the  power  is  expressly  con- 
ferred.    No  error  is  discovered  in  the  record,  and  the  judg- 
ment of  the  court  below  is  affirmed. 
Judgment  affirmed. 


Franklin  Oliver  vs.  John  P.  Hart. 

Practice  :  Verbal  stipulation  to  postpone  trial.1 
A  court  is  Dot  bound  to  notice  and  enforce  a  verbal  agreement,  made 
out  of  court  between  the  attorneys  in  a  cause,  to  postpone  the  trial  of 
the  same ;  and  if  attorneys  or  parties  violate  such  an  agreement,  there 
is  no  remedy. 

Same:  Reinstatement  of  cause  dismissed  in  violation  of  verbal  agreement. 
Where,  however,  there  is  a  verbal  agreement  between  the  attorneys  in  a 
cause  to  postpone  the  trial  of  the  same,  and  the  cause  is  dismissed 
for  want  of  prosecution  on  the  motion  of  the  attorney  of  one  of  the 
parties,  pending  such  agreement,  the  facts  upon  being  brought  to  the 
notice  of  the  court  would  justify  the  court  in  reinstating  the  cause. 

Discretion:    Exercise  of  not  revisable  in  error.* 
The  action  of  a  circuit  court  in  refusing  to  reinstate  a  cause  dismissed 
on  motion  for  want  of  prosecution,  in  violation  of  a  verbal  agreement 
between  counsel  to  postpone  the  trial  of  the  same,  is  a  matter  of  dis- 
cretion and  not  revisable  on  error. 

Error  to  Circuit  Court  of  Iroquois  County. 

These  were  two  motions,  each  involving  the  same  question, 
made  by  plaintiff  in  error  to  reinstate  upon  the  docket  an  ap- 
peal case  from  a  justice's  court,  wherein  Oliver  was  defend- 
ant and  appellant,  and  a  cause  brought  by  Oliver,  as  plaintiff 
in  the  circuit  court,  wherein  both  the  appeal  and  the  action 
brought  in  the  circuit  had  been,  on  motion  of  defendant  in 
error,  dismissed  for  want  of  prosecution.  The  grounds  of  the 
motions  are  presented  in  the  following  affidavit  read  by  Oli- 
ver in  support  thereof  : 

'•'  Franklin  Oliver  vs.  John  P.  Hart  —  Appeal: 
Franklin  Oliver,  the   plaintiff  in   this   cause,  being  duly 

1  As  to  verbal  stipulation,  see  Toupin  v.  Gargnier,  12  111.,  79 ;  Coultas  «. 
Green,  43  111.,  277. 
8  See  Croin  v.  Bailey,  1  Scam.,  321. 
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sworn  according  to  law,  deposes  and  says,  that  he  has  a  good 
cause  of  complaint  in  the  above  entitled  cause,  and  that  this 
cause  came  to  the  county  of  Iroquois  by  a  change  of  venue 
from  Livingston  county,  Illinois,  and  was  continued  at  the 
last  term  of  this  court;  that  he  did  expect  to  be  ready  to  try 
this  cause  at  the  present  term,  and  is  ready  now  to  try  this 
cause,  and  that  he  has  taken  depositions  for  that  purpose,  and 
has  them  now  in  the  court;  that  said  depositions  were  taken 
on  Thursday  of  last  week,  the  20th  day  of  this  present  month ; 
and  that  it  was  positively  understood  by  this  affiant,  and 
one  of  his  attorneys,  Charles  J.  Beattie,  and  Woodford 
G.  McDowell,  one  of  the  attorneys  in  this  cause,  that 
the  depositions  in  this  cause  should  be  taken  on  the  day 
aforesaid,  and  this  cause  should  be  tried  some  day  in  the 
second  week  of  this  term  of  this  court,  and  that  this  affiant 
did,  in  good  faith,  then  believe  that  the  said  McDowell  would 
act  in  good  faith  in  that  agreement,  and  has  been  misled  by 
his  confidence  in  the  said  McDowell;  and  that  the  said  Mc- 
Dowell was  present  at  the  taking  of  the  depositions,  and  cross- 
examined  the  witnesses  on  the  opposite  side  with  that  under- 
standing, that  the  cause  would  be  passed  until  the  second 
week  of  this  term,,  for  which  this  affiant  is  now  in  attendance 
upon  this  court;  and  that  there  will  be  injustice  done  to  this 
affiant  unless  this  suit  is  reinstated,  and  a  trial  had  in  this 
cause;  and  that  he,  acting  in  good  faith,  has  come  here  in 
feeble  health  on  the  aforesaid  agreement;  and  that  his  actings 
and  doings  have  not  been  for  delay,  but  that  justice  might  be 
done,  and  to  stand  and  abide  by  the  agreement  by  the  attor- 
neys—  Charles  J.  Beattie,  on  his  part,  and  Woodford  GL  Mc- 
Dowell, on  the  part  of  John  P.  Hart.  And  this  affiant 
further  saith,  that  it  was  the  understanding  that  the  appeal 
cause  of  Hart  against  this  affiant  should  be  tried,  likewise,  this 
present  week  of  this  term;  and  that  the  depositions  taken  as 
aforesaid  were  to  apply  to  both  causes,  and  that  if  he  had  not 
been  misled  by  the  said  agreement,  he  would  have  been  in  at- 
tendance upon  this  court  on  the  first  week  of  this  term,  to  try 
the  two  causes;  and  this  affiant  prays  that  the  orders  to  dis- 
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miss  the  aforesaid  suits  be  vacated,  and  that  the  suits  afore- 
said be  reinstated,  and  that  this  affiant  may  have  a  trial  of 
said  causes." 

The  refusal  of  the  court  below  to  reinstate  said  actions  was 
assigned  as  error. 

Wood  dk  Long,  for  plaintiff  in  error.  James  Fletcher  and 
J.  E.  Harding,  for  defendant  in  error. 

Beeese,  J.     *It   does  not  appear  there   was  any     [58*] 
agreement  reduced  to  writing  to  postpone  the  trial  of 
the  cause  to  the  second  week.     A  mere  verbal  agreement  to 
do  so,  the  court  was  not  bound  to  notice. 

If  attorneys  or  parties  violate  such  agreement,  we  know 
of  no  remedy.  We  are,  however,  free  to  say  that  the  facts  be- 
ing brought  to  the  notice  of  the  court,  would  have  fully  justi- 
fied the  court  in  reinstating  the  cause.  It  was  a  matter  of  dis- 
cretion, under  the  circumstances,  and  is  not  revisable  in  this 
court.     The  judgment  must  be  affirmed. 

Judgment  affirmed. 


The  City  of  Joliet  vs.  Amelia  H.  Verley. 

Municipal  Corporations  :  Duty  of  city  in  respect  to  repairing  bridges, 
etc.,  over  canals  within  the  corporate  limits. 
Canal  trustees  cannot,  by  building  a  bridge  over  a  canal  within  an  in- 
corporated city,  impose  upon  the  city  the  burden  of  keeping  it  in  re- 
pair. The  legal  obligation  of  a  city  to  repair  highways,  streets,  side- 
walks and  bridges  within  its  corporate  limits,  is  one  voluntarily  as- 
sumed by  its  corporate  authorities,  and  relates  to  such  as  are  opened 
or  constructed,  or  allowed  to  be  opened  or  constructed,  under  its 
authority,  and  those  which  its  officers  assume  control  over  for  that 
purpose.  Until  the  city  assumes  control  over  a  bridge  erected  with 
out  its  assent  or  authority,  it  is  not  liable  for  its  not  being  kept  in 
repair. 

Same  :    Obligation  of  cities  in  respect  to  approaches  to  bridges. 
A  city  is  under  no  legal  obligation  (although  it  may  be  under  a  political 
obligation),  for  the  convenience  of  its  citizens,  to  make  approaches 
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to  a  bridge  built  over  a  canal  within  its  limits  by  the  canal  trustees. 
But  so  long  as  the  canal  trustees  do  not  object,  the  city  has  ample 
authority  to  make  such  approaches  and  exercise  control  over  them ; 
and  if  the  city,  in  the  exercise  of  its  authority,  undertakes  to  make 
passage  ways  to  sucli  bridge,  it  is  its  duty  so  to  exercise  its  authority 
as  not  to  endanger  the  lives  or  limbs  of  its  inhabitants. 

Same  :  Same. 
If  stone  steps  leading  from  an  abutment  of  such  a  bridge  are  so  situated 
that  no  approach  can  be  made  which  will  be  safe  for  the  passage  of 
travelers,  it  is  a  gross  violation  of  duty  on  the  part  of  the  city  to  un- 
dertake to  make  one.  If  the  city  cannot  construct  works  so  that  they 
will  be  safe  and  secure,  it  is  its  duty  to  let  them  alone. 

Same:  Bailings  to  approaches  to  bridge;  negligence. 
Where  a  city  constructed  a  narrow  passage-way  for  foot  passengers  from 
a  street  sidewalk  to  the  walk  on  a  bridge  built  by  canal  trustees  over 
a  canal  within  the  city,  such  passage-way  having  no  railing  or  guards 
for  the  protection  of  travelers,  and  running  along  a  precipice  of  twelve 
feet,  where  a  misstep  or  the  slightest  accident  might  precipitate  the 
traveler  therefrom:  Held,  that  the  city  was  grossly  derelict  in  its  duty 
in  constructing  the  passage-way  without  sufficient  guards  for  the  pro- 
tection of  travelers  thereon;  and  it  was  not  regarded  material  whether 
the  expense  of  rendering  the  walk  safe  would  have  been  large  or 
trifling,  as  the  city  should  have  forborne  to  construct  the  walk,  if  it 
could  not  incur  the  expense  of  making  it  safe. 

Same  :  Liable  for  neglect  to  keep  approach  in  repair} 
The  approach  to  the  bridge  in  this  case  was  made  of  boards  or  planks 
which  had  become  loose  and  warped,  so  that  a  step  upon  them  was 
not  firm ;  it  was  so  narrow  that  two  persons  could  not  conveniently 
pass  over  it  abreast;  the  bridge  with  which  it  connected  was  some- 
what higher  than  the  approach  or  walk  so  made  by  the  city,  and  one 
or  two  steps  led  down  from  the  bridge  to  the  walk;  from  the  walk  at 
the  abutment  at  this  end  of  the  bridge,  a  flight  of  stone  steps  ex- 
tended down  to  the  canal  bank,  a  distance  ot  ten  or  twelve  feet,  and 
the  walk  was  unprotected  by  railings  or  guards.  The  plaintiff,  who 
had  just  crossed  the  bridge  and  was  descending  the  steps  to  said 

1  As  to  the  duties  and  liabilities  of  municipal  corporations,  in  respect  of 
keeping  bridges,  sidewalks,  etc.,  in  repair,  see  City  of  Springfield  v.  Le 
Claire,  49  111.,  476;  City  of  Champaign  «.  Patterson,  50  id.,  61;  City  of 
Chicago  v.  Johnson,  53  id.,  91;  City  of  Decatur  v.  Fisher,  id.,  407;  Town 
of  Mechanicsburg  v.  Meredith,  54  id.,.  84;  City  of  Peru  v.  French,  55  id., 
317;  City  of  Aurora  v.  Pulfer,  56  id.,  270;  City  of  Centralia  v.  Scott,  59 
id.,  129;  City  of  Sterling  v.  Thomas,  60  id.,  264;  City  of  Galesburg  v.  Hig- 
ley,  61  id.,  287;  City  of  Chicago  v.  Langlass,  66  id.,  361;  City  of  Chicago 
©.  McGiven,  78  id.,  347. 
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walk,  caught  her  dress  upon  a  nail  in  the  bridge,  and  when  she 
turned  around  to  disengage  it,  having  stepped  down  upon  one  of  the 
two  loose  and  warped  planks  composing  the  walk,  the  plank  tipped, 
and  she  was  precipitated  down  said  flight  of  stone  steps,  receiving 
considerable  injury:  Held,  that  there  having  been  no  want  of  care 
or  prudence  on  the  part  of  the  plaintiff,  the  city  was  liable  for  such 
injury. 

Same  :  General  rule  as  to  liability  for  loss  resulting  from  accident  and  a 
defect  in  road. 
Where  the  loss  is  the  combined  result  of  an  accident  and  of  a  defect  in 
the  road,  and  the  damage  would  not  have  been  sustained  but  for  the 
defect,  although  the  primary  cause  be  a  pure  accident,  yet,  if  there 
be  no  fault  or  negligence  of  the  plaintiff,  if  the  accident  be  one 
which  common  prudence  and  sagacity  could  not  have  foreseen  and 
provided  against,  the  town  is  liable. 

Error  to  Circuit  Court  of  Du  Page  County. 

Case  by  defendant  in  error  against  plaintiff  in  error,  where- 
in a  recovery  was  sought  for  injuries  caused  by  the  negligence 
of  the  city  in  not  keeping  a  certain  sidewalk  in  repair,  where- 
by the  plaintiff*  fell  therefrom  down  a  flight  of  stone  steps, 
and  was  considerably  injured. 

The  evidence  disclosed  that  there  was  a  walk  upon  the  side 
of  the  canal  bridge,  referred  to  by  the  court,  for  the  use  of 
persons  crossing  said  bridge  on  foot,  and  that  to  connect  with 
this  walk,  the  city  made  diagonal  passage-ways  (the  bridge 
being  narrower  than  the  street)  from  the  street  sidewalks  to 
the  walk  upon  the  bridge;  that  the  bridge  at  one  end  being 
somewhat  higher  than  the  walk  so  made  by  the  city,  one  or 
two  steps  were  made  from  the  bridge  down  thereto;  that  from 
the  passage-way  at  the  abutment  at  this  end  of  the  bridge,  a 
flight  of  stone  steps  extended  down  to  the  canal  bank,  a  dis- 
tance of  over  ten  feet;  that  the  passage-way  at  the  foot  of  the 
steps  leading  down  from  the  bridge  was  not  protected  by 
guards  or  railing;  that  plaintiff,  who  had  just  crossed  the 
bridge  and  was  descending  the  steps  to  the  passage-way,  caught 
her  dress  upon  a  nail  in  the  bridge,  and  when  she  turned 
around  to  disengage  it,  having  stepped  down  upon  said  pas- 
sage-way upon  one  of  the  two  loose  and  warped  planks  placed 
side  by  side,  which  there  composed  it,  the  plank  tipped,  caus 
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ing  the  plaintiff  to  fall  down  said  flight  of  steps,  which  is  the 
injury  complained  of. 

The  court  instructed  the  jury  for  the  plaintiff  as  follows: 

(1)  "  The  defendant  is  bound  to  keep  and  maintain  its  streets 
and  sidewalks  in  good  and  sufficient  repair  and  reason- 
ably safe  for  all  persons  passing  on  and  over  the  same, 
and  if  the  jury  find,  from  the  evidence,  that  the  defendant 
failed  to  keep  its  sidewalks  in  such  repair,  and  that  the  injury 
complained  of  by  the  plaintiff  resulted  from  that  cause,  with- 
out negligence  or  want  of  care  on  her  part,  they  will  find  for 
the  plaintiff. 

(2)  "  If  the  jury  find,  etc.,  that  the  injury  complained  of  by 
the  plaintiff  would  not  have  happened  to  her  if  the  said  side- 
walk had  been  in  suitable  repair,  the  defendants  are  liable  to 
her  in  damages,  if  she  exercised  reasonable  care  in  passing  over 
said  sidewalk. 

(3)  "Keasonable  care,  mentioned  in  these  instructions, 
means  that  degree  of  care  which  may  reasonably  be  expected 
from  a  person  placed  in  the  plaintiff 's  situation  at  the  time  of 
the  alleged  injury. 

(4)  "  If  the  jury  find,  etc.,  that  the  plaintiff  was  injured  by 
reason  of  the  defendant's  negligently  failing  to  keep  its  side- 
walk in  proper  and  suitable  repair,  and  allowing  the  same  to 
remain  so  out  of  repair,  and  without  fault  on  her  part,  they 
then  have  a  right  to  find  for  her  such  damages  as  will  com- 
pensate her  for  the  personal  injuries  so  received  by  her,  for 
her  loss  of  time  in  endeavoring  to  be  cured,  and  her  expenses 
incurred  in  respect  thereof,  the  pain  and  suffering  undergone 
and  any  permanent  injury  and  consequent  pecuniary  loss;  and 
especially  so,  if  the  jury  find,  etc.,  that  such  injuries  so  re- 
ceived caused  a  disability  for  further  exertion. 

(5)  "  The  defendant  had  no  right  to  place  any  obstructions 
on  or  near  said  sidewalk,  nor  had  it  a  right  to  allow  any  one 
else  to  do  so,  or  permit  any  obstruction  to  remain  on  or  near 
said  sidewalk  an  unreasonable  time;  if  it  has  done  so,  it  is 
liable,  if  such  obstruction  caused  the  injury  complained  of,  in 
case  the  plaintiff  U6ed  reasonable  care. 
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(6)  "  The  defendant  is  bound  by  law  to  use  all  the  care  and 
diligence  necessary  to  render  the  said  passage-way  at  the  west 
end  of  the  canal  bridge  reasonably  safe;  and  if  the  jury 
find,  etc.,  that  the  stone  stairs  referred  to  by  the  witnesses 
rendered  said  passage-way  more  unsafe  than  it  otherwise 
would  have  been,  then  it  is  proper  that  the  jury  should  take 
it  into  consideration  in  determining  whether  the  defendant 
used  the  care  and  diligence  necessary  to  make  said  passage- 
way reasonably  safe  under  the  circumstances." 

The  court  instructed  the  jury  for  the  defendant  as  follows: 

(1)  "  The  defendant  is  not  bound  to  any  greater  diligence 
than  to  keep  the  streets  and  sidewalks  reasonably  safe,  and  if 
any  accident  occurred  when  they  were  reasonably  safe,  the  de- 
fendant is  not  liable  for  such  accident. 

(2)  "  If  the  jury  find,  etc.,  that  the  place  where  the  accident 
occurred  was  necessarily  more  dangerous  than  the  ordinary 
streets  and  sidewalks,  then  the  plaintiff  was  required  to  use 
more  than  ordinary  care  and  diligence  to  avoid  accident,  and 
if  in  such  case  she  failed  to  use  such  care  and  diligence  in 
proportion  to  the  danger,  she  cannot  recover. 

(3)  "  Before  the  plaintiff  can  recover  in  this  case,  she  is 
bound  to  prove  affirmatively,  not  only  that  the  defendant  was 
guilty  of  negligence,  but  she  must  affirmatively  prove  that 
she  was  using  at  the  time  of  the  accident  all  the  care  and  dili- 
gence that  a  reasonable  person  would  ordinarily  use  in  pass- 
ing a  place  of  that  description.  In  this  case  the  burden  of 
proof  is  not  upon  the  defendant  to  prove  want  of  care  in  pass- 
ing, but  upon  the  plaintiff  to  prove  that  she  did  pass  with 
such  caution. 

(4)  "  Under  the  pleadings  in  this  case,  the  plaintiff  cannot 
recover  for  any  want  of  railing  or  fixtures  north  of  the  passage- 
way at  the  west  end  of  the  bridge,  given  in  evidence,  but  must 
be  confined  entirely  for  cause  of  action  to  the  condition  of  the 
plank  and  sidewalk. 

(5)  "  The  jury  may  take  into  consideration  the  existence  of 
the  stone"  steps  in  judging  whether  or  not  the  passage-way  was 
dangerous,  but  even  if  they  should  find,  etc.,  that  the  passage- 
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way  could  be  made  more  safe  by  removing  the  stone  steps, 
given  in  evidence,  further  north,  yet,  under  the  pleadings  in 
this  case,  the  omission  of  the  defendant  to  remove  them  can- 
not be  made  an  independent  ground  of  action." 

A  verdict  was  found  for  the  plaintiff  with  $1,500  damages, 
and  the  defendant  brought  error. 

[63"*]  *Beckwith,  J.  The  canal  trustees  built  a  bridge 
across  the  Illinois  and  Michigan  canal,  within  the  corpo- 
rate limits  of  the  city  of  Joliet,  over  which  all  persons  were  al- 
lowed to  pass  and  repass  at  pleasure.  In  determining  the  lia- 
bility of  the  appellant  in  the  case  under  consideration,  it  is  un- 
necessary to  consider  its  authority  respecting  the  bridge,  or  its 
obligation  to  keep  it  in  repair.  The  canal  trustees  could  not, 
by  building  a  bridge,  impose  upon  the  city  the  burden  of  keep- 
ing it  in  repair.  The  legal  obligation  of  a  city  to  repair  high- 
ways, streets,  sidewalks  and  bridges  within  its  corporate  lim- 
its, is  one  voluntarily  assumed  by  its  corporate  authorities,  and 
relates  to  such  as  are  opened,  or  constructed,  or  allowed  tc  be 
opened  or  constructed,  under  its  authority,  and  those  which 
its  officers  assume  control  over  for  that  purpose.  Until  the 
city  assumes  control  over  a  bridge  erected  without  its  assent 
or  authority,  it  is  not  liable  for  its  not  being  kept  in  repair. 
Nor  do  we  deem  it  necessary  to  consider  the  authority  of  the 
city  over  the  abutments  and  approaches  to  the  bridge,  with 
reference  to  an  infringement  of  the  rights  of  the  canal  trus- 
tees. The  city  was  under  no  obligation  to  make  approaches 
to  the  bridge  for  the  convenience  of  its  citizens.  Its  obliga- 
tion in  this  respect  was  the  same  as  those  in  relation  to  open- 
ing new  streets  and  building  market  houses.  Cities  are  under 
a  political  obligation  to  open  such  streets  and  build  such  mar- 
ket houses  as  the  convenience  of  the  community  requires;  but 
courts  cannot  compel  the  performance  of  such  duties,  or  hold 
them  responsible  for  their  nonperformance.  The  canal  trus- 
tees have  never  objected  that  the  city  made  such  approaches 
to  the  bridge  as  it  thought  proper;  and  so  long  as  they  did  not 
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object,  the  city  had  ample  authority  to  make  the  approaches 
and  exercise  control  over  them. 

*The  city,  in  the  exercise  of  its  authority,  undertook  [64*] 
to  make  a  passage  way  to  the  bridge,  and  there  can  be  no 
doubt  of  its  obligation  to  exercise  its  authority  so  as  not  to 
endanger  the  lives  or  limbs  of  its  inhabitants.  If  stone  steps 
leading  from  an  abutment  of  the  bridge  were  so  situated  that 
no  approach  could  be  made  which  would  be  safe  for  the  pas- 
sage of  travelers,  it  was  a  gross  violation  of  duty  on  the  part 
of  the  city  in  undertaking  to  make  one.  Cities  have  no  right 
to  set  man-traps  throughout  their  limits,  and  excuse  them- 
selves from  liability  on  the  ground  that  the  localities  are  such 
that  they  could  not  render  the  places  where  they  were  set, 
safe  and  secure.  If  they  cannot  construct  works  so  that  they 
will  be  safe  and  secure,  they  can  let  them  alone.  There  is  no 
law  requiring  city  corporations  to  beguile  unsuspecting  trav- 
elers upon  dangerous  streets  and  walks  with  an  assurance  of 
safety.  We  have  no  hesitation  in  saying  that  the  city  was 
grossly  derelict  in  its  duty  in  the  construction  of  the  passage- 
way in  question,  without  having  sufficient  guards  for  the  pro- 
tection of  travelers.  It  does  not  require  an  expert  to  show 
that  a  narrow  passage-way  along  a  precipice  of  twelve  feet, 
where  a  misstep  or  the  slightest  accident  might  precipitate  the 
traveler  headlong  therefrom,  is  not  the  degree  of  safety  and  se- 
curity which  the  law  requires.  It  is  not  material  whether  the 
expense  of  rendering  the  walk  safe  would  have  been  large  or 
trifling,  as  the  city  should  have  forborne  to  construct  the  walk 
if  they  could  not  incur  the  expense  of  making  it  safe.  The 
neglect  of  duty  complained  of  is,  that  the  surface  of  the  walk 
was  not  l:ept  in  repair.  After  the  city  had  constructed  a  walk, 
it  was  its  duty  to  keep  it  in  such  repair  as  to  enable  travelers 
safely  to  pass  over  it. 

The  walk  was  made  of  boards  and  plank  which  had  become 
loose  and  warped,  so  that  a  step  upon  them  was  not  firm.  The 
evidence  abundantly  established  that  the  footing  of  the  walk 
was  insecure.  It  was  so  narrow  that  two  persons  could  not 
conveniently  pass  over  it  abreast;  on  one  side  the  street  was 
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raised  considerably  above  the  walk,  and  on  the  other  side 
there  was  a  precipice  of  twelve  feet.  We  are  of  the 
[*65]  opinion  that  ^travelers  have  a  right  in  passing  along 
such  a  place  to  have  at  least  a  secure  footing,  and  that 
it  was  the  duty  of  the  city  to  provide  one.  Loose  planks,  so 
warped  that  a  traveler  cannot  step  upon  them  without  danger- 
ous oscillation,  may,  in  the  opinion  of  witnesses,  make  a  safe 
walk  over  such  a  place,  but  they  do  not  furnish  a  walk  having 
that  degree  of  safety  which  the  law  requires.  Sidewalks  are 
to  be  used  by  common  people,  and  only  a  few  of  them  are  ex- 
pected to  possess  the  skill  of  a  Blondin  in  passing  over  them. 
It  appears  that  the  appellee's  dress  caught  upon  a  protrud- 
ing nail  in  the  flooring  of  the  bridge,  but  we  have  not  consid- 
ered it  important  to  inquire  whether  the  accident  in  any 
manner  hastened  or  produced  the  injury.  The  jury  have 
found  that  there  was  no  want  of  prudence  and  care  on  the 
part  of  the  appellee.  Accidents  are  liable  to  occur  to  the 
most  prudent  and  careful ;  and  it  was  the  duty  of  the  city  to 
keep  its  walks  in  repair  with  reference  to  them.  In  Hunt  v. 
jPownal,  9  Vt.,  411,  the  court  says:  "  In  every  case  of  dam- 
age occurring  in  the  highway,  we  could  suppose  a  state  of 
circumstances  in  which  the  injury  might  not  have  occurred. 
If  the  team  had  not  been  too  young,  or  restive,  or  old,  or  too 
headstrong,  or  the  harness  had  not  been  defective,  or  the  car- 
riage insufficient,  no  loss  would  have  intervened.  It  is  against 
these  constantly  recurring  accidents  that  towns  are  required 
to  guard  in  building  highways.  The  traveler  is  not  bound 
to  see  to  it  that  his  carriage  is  always  perfect,  and  his  team  of 
the  most  manageable  character,  and  in  the  most  perfect  train- 
ing, before  he  ventures  upon  the  highway.  If  he  could  be 
always  sure  of  all  this,  he  would  not  require  any  further  guar- 
anty of  safety,  unless  the  roads  were  absolutely  impassable. 
If  the  plaintiff  is  in  the  exercise  of  ordinary  care  and  pru- 
dence, and  the  injury  is  attributable  to  the  insufficiency  of  the 
road  conspiring  with  some  accidental  cause,  the  defendants 
were  liable."  In  the  case  under  consideration,  although  the 
appellee  used  all  proper  care  and  caution,  if  she  had  walked 
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a  little  slower,  or  a  little  more  erect,  or  had  been  a 
little  more  observant  of  the  flooring  *of  the  bridge,  or    [66*] 
had  not  made  a  misstep,  the  accident  might  not  have 
occurred. 

A  sidewalk  ought  not  to  be  so  out  of  repair  that  if  an  acci- 
dent does  happen  to  a  lady's  dress  by  its  being  stepped  upon, 
or  caught  upon  a  nail,  her  life  will  be  endangered  while  she 
endeavored  to  turn  around  to  relieve  it,  whether  such  accident 
occurs  as  she  is  stepping  on  to  the  walk,  or  afterwards,  and 
while  she  is  proceeding  thereon. 

The  correct  rule  is  laid  down  in  Palmer  v.  Andover,  2 
Gush.,  600,  where  the  court  says,  that  "  where  the  loss  is  the 
combined  result  of  an  accident  and  of  a  defect  in  the  road, 
and  the  damage  would  not  have  been  sustained  but  for  the 
defect,  although  the  primary  cause  be  a  pure  accident,  yet,  if 
there  be  no  fault  or  negligence  of  the  plaintiff,  if  the  accident 
be  one  which  common  prudence  and  sagacity  could  not  have 
foreseen  and  provided  against,  the  town  is  liable."  Kelsey  v. 
Glover,  15  Vt,  708;  Angell  on  Highways,  p.  275. 

Taking  all  the  instructions  together,  the  case  was  properly 
submitted  to  the  jury,  and  we  are  entirely  satisfied  with  the 
conclusion  at  which  they  arrived. 

The  judgment  of  the  court  below  is  affirmed. 

Judgment  atfirmed. 


"William  Booker  vs.  "William  Akderson  et  nx. 

Equitable  Assignment  :  Payment  of  a  prior  incumbrance  by  purchaser 
at  sale  under  a  junior  incumbrance  made  subject  thereto,  is  not  an  as- 
signment, but  a  discharge. 
Where  at  a  sale  under  a  junior  incumbrance,  notice  is  given  of  the  exist- 
ence  of  a  prior  incumbrance,  and  sale  is  made  subject  thereto,  and  the 
purchaser  at  the  sale  under  the  junior  incumbrance  pays  off  the  prior 
incumbrance,  such  payment  is  only  a  part  of  the  purchase  money  of 
the  land,  and  operates  as  a  discharge  of  the  prior  incumbrance,  and 
not  as  an  assignment  thereof  to  the  purchaser. 
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Homestead  :    Right  to,  under  act  of  1851  not  waived  by  mortgage  by  husband 
containing  no  release} 
Under  the  homestead  law  of  1851,  the  wife  was  not  required  to  join  the 
husband  in  executing  a  mortgage  in  order  to  render  the  release  of  the 
homestead  right  effectual;  but  said  law  did  require  the  husband  to 
execute  a  release  to  authorize  a  sale  of  the  property  under  a  judgment 
or  decree.    The  mere  execution  and  delivery  by  him  of  a  mortgage 
upon  the  homestead  did  not  operate  as  a  release  of  the  right. 
Same:    Right  toy  under  act  of  1857,  how  barred. 
The  wife  being  invested  by  the  law  with  this  right  to  a  homestead,  she  can, 
since  the  act  of  1^57,  only  be  deprived  of  it  in  the  mode  prescribed 
by  law.2     Her  release  of  the  right,  a  debt  incurred  for  the  purchase  or 
improvement  of  ''he  homestead,  or  a  removal  from  and  its  abandon- 
ment as  a  homestead,  will  bar  her  right  to  interpose  her  claim.    But 
the  husband  has  no  power  in  any  other  mode  to  affect  the  wife's  right. 
Same.:  Not  barred  by  trust  deed  containing  no  release,  and  husband's  taking 
a  lease  of  the  premises  from  the  purchaser  at  the  trustee's  sale. 
Where  the  husband  borrowed  money,  and  to  secure  the  same  together 
with  hip,  wife,  in  the  year  1858,  executed  a  deed  of  trust  upon  theit 
homestead,  in  which  there  was  no  release  of  the  homestead  right,  and 
upon  the  sale  of  the  premises  by  the  trustee  under  said  deed,  the  same 
were  purchased  by  and  conveyed  to  the  cestui  que  trust,  from  whom 
the  husband  took  a  lease  of  the  premises  and  continued  in  the  occu- 
pancy thereof,  and  after  the  expiration  of  the  term  an  action  of  forci- 
ble detainer  was  brought  against  him  therefor  by  the  lessor,  to  injoin 
the  prosecution  of  which  the  lessee  and  his  wife  filed  their  bill  in 
chancery  asserting  their  homestead  right:  Held,  that  there  had  been 
no  waiver  of  the  homestead  right;  that  as  against  the  homestead  right 
no  title  passed  by  the  trust  deed  nor  the  sale  thereunder;  and  that  the 
husband's  receiving  a  lease  and  paying  rent  did  not  operate  to  bar 
the  right. 
3ame  :    Right  to,  may  be  asserted  by  wife  by  bill  in  equity  to  injoin  an  action 
of  forcible  detainer  against  her  husband. 
Where  in  1858  a  husband  and  wife  joined  in  executing  a  deed  of  trust 
upon  their  homestead,  but  without  releasing  the  homestead  right; 
and,  the  cestui  que  trust  having  become  the  purchaser  of  the  premises 
at  the  sale  thereunder,  the  husband  took  a  lease  of  the  premises  from 
such  purchaser;  and,  after  the  expiration  of  the  term,  an  action  of 
forcible  detainer  was  brought  by  his  lessor  against  the  husband,  to 
injoin  which  the  husband  and  his  wife  filed  their  bill  in  chancery, 

1  See  Silsbe  v.  Lucas,  36  111.,  462;  Wing  v.  Cropper,  post,  256;  Marshall 
o.  Barr,  post,  106. 

8  See  White  v.  Clark,  36  111.,  285 ;  Black  v.  Lusk,  69  id.,  70;  Iveg  v.  Mills, 
37  id.,  73. 
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asserting  their  homestead  right :  Held,  that,  although  as  a  general 
rule  a  court  of  equity  will  not  injoin  a  suit  of  forcible  detainer  where 
the  defense  is  purely  statutory,  yet,  in  this  case,  since  the  homestead 
right  was  in  the  wife  and  she  had  no  other  way  of  asserting  it  than  by 
bill,  she  not  being  a  necessary  or  even  a  proper  party  to  the  action  at 
law,  and  since  a  recovery  against  her  husband  would  as  effectually 
deprive  her  of  the  right,  as  if  she  had  joined  in  the  release,  at  least 
during  the  continuance  of  the  coverture,  under  such  circumstances,  a 
court  of  equity  would  assume  jurisdiction  and  would  enforce  her 
right. 
Same:  Effect,  under  act  of  1851,  of  mortgage  upon  a  homestead  over  $1,  00 
in  value. 

A  mortgage  upon  a  homestead,  containing  no  release  of  the  homestead 
right,  and  executed  by  the  husband  alone,  was,  under  the  homestead 
act  of  1851,  operative  as  a  lien  on  the  homestea4  only  for  the  sum  it 
might  be  worth  over  $1,000. 
Same  :    Same,  under  act  of  1857. 

Where  a  husband  and  wife  join  in  the  execution  of  a  deed  of  trust  upon 
their  homestead,  the  deed  containing  no  release  of  the  homestead 
right,  to  the  extent  of  $1,000,  such  deed  of  trust  will  not  create  a  lien 
upon  the  premises. 

But  if  the  premises  are  worth  more  than  $1,000,  such  a  deed  of  trust  will, 
as  it  seems,  be  valid  and  binding  as  a  lien  upon  the  overplus,  which 
can  be  subjected  to  the  payment  of  the  debt  to  that  extent  in  the  mode 
prescribed  by  the  statute.1 

Parties  :     Wife  of  lessee  not  a  proper  party  to  suit  of  forcible  detainer. 
The  wife  of  the  lessee  is  neither  a  necessary  nor  even  a  proper  party  to 
an  action  of  forcible  detainer  brought  by  the  lessor  to  recover  posses- 
sion of  the  demised  premises,  where  the  lessee  holds  over  after  the  ex- 
piration of  his  term. 

Usury  :    Payments  of  will  be  deducted  from  principal.2 
Where  usurious  interest  is  contracted  for  and  received  for  the  use  of 
money,  all  payments  of  usurious  interest  will  be  ci edited  and  de- 
ducted as  payments  on  the  principal. 

Trustee's  Sale:    Not  set  aside  for  mere  inadequacy  of  consideration. 
A  court  of  equity  will  not  set  aside  a  sale  of  land  under  a  deed  of  trust, 
on  the  ground  of  inadequacy  of  the  price  for  which  the  sale  was 
made,  unless  there  has  been  such  a  sacrifice  as  amounts  to  a  fraud.3 

1  See  Mooers  v.  Dixon,  post,  208. 

8  See  Farwell  v.  Meyer,  ante,  40. 

8  See  Jackson  v.  Warren,  32  111.,  331,  per  Caton,  C.  J.;  Comstock  v.  Pur- 
ple, 49  111 ,  158;  Gibbons  v.  Bressler,  61  id.,  210;  Pickering  v.  Driggers,  59 
id.,  65;  Watt  v.  McGalliard,  67  id.,  513;  Heberer  v.  Heberer,  67  id.,  252; 
Thomas  v.  Hebenstreit,  68  id.,  115. 
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Appeal  from  Circuit  Court  of  McLean  County. 

Bill  in  chancery  filed  by  Anderson  and  wife  against  Book- 
er, to  restrain  the  prosecution  by  Booker  against  Anderson  of 
an  action  of  forcible  detainer  for  a  house  and  lot,  claimed  by 
complainants  as  a  homestead;  and  to  set  aside  a  certain  deed 
of  trust,  and  a  sale  of  said  house  and  lot  thereunder.  The 
payment  of  usurious  interest  upon  the  debt  secured  by  said 
trust  deed  was  also  set  up  by  complainants. 

The  defendant  Booker  in  his  answer,  among  other  things,  in- 
sisted that,  if  said  trust  deed  should  be  set  aside,  he  should  be 
treated  as  the  equitable  assignee  of  a  prior  mortgage  to  one 
Genin,  which  is  fully  described  by  the  court  in  their  opinion, 
and  that  the  same  be  treated  in  equity  as  a  subsisting  lien  up- 
on the  premises.  Booker  in  his  cross-bill  prayed  that,  should 
the  relief  prayed  for  by  complainants  be  granted,  William 
Anderson  be  by  a  personal  decree  ordered  to  pay  the  $1,00C 
bid  by  Booker  for  said  house  and  lot  at  the  sale  under  the  trust 
deed,  and  also  the  balance  claimed  to  be  due  and  unpaid  on 
the  note  to  Booker  at  the  time  of  its  surrender  to  Anderson, 
referred  to  by  the  court,  as  well  as  the  sum  due  on  the  note 
and  mortgage  to  Genin,  before  referred  to. 

The  court  below  found  the  complainants  entitled  to  a  home- 
stead right  in  said  house  and  lot;  the  contract  of  loan  between 
Booker  and  Anderson  to  be  usurious;  that  the  amount  to 
which  Booker  was  entitled  under  his  cross-bill  was  $529.88, 
being  the  residue  after  deducting  from  $2,250,  the  amount  he 
was  entitled  to  claim,  the  sum  of  $1,200  the  purchase  price  of 
the  quarter  section  of  land,  the  $100  rent,  and  all  other  credits 
to  which  Anderson  was  entitled;  that  Booker  was  the  equitable 
assignee  of  the  Genin  mortgage  and  entitled  to  hold  the  same 
as  such,  and  that  the  same  was  a  prior  lien  upon  all  the  prop- 
erty; and  thereupon  decreed  the  said  trust  deed,  and  the  sale 
thereunder,  so  far  as  they  related  to  said  house  and  lot,  as  well 
as  the  lease  thereof,  to  be  void;  a  perpetual  injunction  against 
the  prosecution  of  said  action  of  forcible  detainer;  the  pay- 
ment by  Anderson  to  Booker  of  said  sum  of  $529.88  within 
6ixty  days,  with  an  award  of  execution  for  its  collection,  upou 
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default  in  payment;  and  that  the  Genin  note  and  mortgage  be 
vested  in  Booker  as  equitable  assignee  thereof. 

The  remainder  of  the  case  is  sufficiently  stated  by  the  court. 

The  errors  assigned  by  Booker  upon  his  appeal  were,  (1) 
that  complainant's  bill  should  have  been  dismissed;  (2)  that 
the  court  did  not  decree  to  appellant  upon  his  cross-bill  the 
purchase  price  of  said  house  and  lot,  the  sum  due  and  unpaid 
on  said  note  surrendered  by  appellant  to  Anderson,  and  the 
amount  paid  by  appellant  to  Genin  on  his  note  and  mortgage. 

R.  E.  Williams,  for  appellant.  Brier  dk  Birch,  for  ap- 
pellees. 

*Walker,  C.  J.  The  evidence  shows  in  this  case,  that  [84*] 
appellee  Anderson,  together  with  his  brother  George,  on 
the  second  day  of  May,  1854,  executed  their  promissory  note 
for  $556,  payable  to  one  Genin,  at  one  year,  with  ten  per  cent, 
interest.     They  executed  a  power  of  attorney  to  confess 
judgment  on  the  note,  and  a  ^mortgage  to  secure  its    [85*] 
payment.     It  embraced  the  property  in  controversy  as 
well  as  other  real  estate.     Afterwards,  on  the  14th  day  of 
April,  1858,  appellees  executed  a  deed  of  trust  on  the  same 
premises,  to  secure  the  payment  of  a  note  to  appellant  for 
$2,734.88,  of  even  date,  and  payable  within  two  years.     De- 
fault having  been  made  in  the  payment  of  the  money,  the 
trustees  proceeded  to  sell,  when  appellant  became  the  purchaser 
of  the  quarter  section  of  land  for  the  sum  of  twelve  hundred 
dollars,  and  the  house  and  lot  for  one  thousand. 

It  likewise  appears,  that  after  this  sale  was  made,  appellee 
A  nderson  received  of  appellant  a  lease  of  the  house  and  lot  for 
one  year,  at  a  rent  of  one  hnndred  dollars.  Appellant  at  that 
time  surrendered  the  note  to  appellee.  It  appears  that  appel- 
lee paid  to  appellant,  including  the  one  hundred  dollars  paid  for 
rent,  the  sum  of  $529.88.  Appellant  paid  off  and  satisfied 
Genin's  note  and  mortgage.  It  appears  that  appellant,  in  fact, 
only  loaned  appellee  $2,250,  while  the  note  was  taken  for 
$2,734.88,  but  it  was  insisted  that  the  amount  above  the  sum 
actually  loaned  was  ten  per  cent,  interest  compounded,  added 
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to  the  principal.  The  lot  had  upon  it  a  dwelling  which  was 
occupied  as  a  residence  and  homestead  by  appellee  and  his  fam- 
ily, at  the  time  when  the  deed  of  trust  was  executed,  and  never 
has  been  abandoned  as  such.  After  the  lease  had  expired, 
appellant  commenced  an  action  of  forcible  detainer  to  recover 
possession  of  the  house  and  lot.  This  bill  was  then  filed  to 
enjoin  that  suit,  to  set  aside  the  sale,  upon  the  ground  that  the 
homestead  was  not  subject  to  sale,  inasmuch  as  the  wife  had 
not  released  her  right  to  claim  it,  and  because  the  debt  was 
usurious.  On  the  hearing,  relief  was  granted,  and  a  decree 
pronounced  on  the  cross-bill  for  the  balance  due,  after  deduct- 
ing the  usury,  and  an  execution  was  awarded  for  its  collection. 

The  prior  mortgage  to  Genin  was  a  lien  upon  the  land,  but 
was  not  upon  the  homestead.  At  the  time  it  was  executed  the 
law  did  not  require  the  wife  to  join  the  husband  to  render  the 
release  of  the  right  effectual;  but  it  did  require  the  husband 
to  execute  a  release  to  authorize  a  sale  of  the  property  under 
a  judgment  or  decree,  and  appellee  failed  to  release  the 
[86*]  *right  in  the  Genin  mortgage.  Whilst  the  mortgage 
took  effect  as  to  the  land,  it  only  became  operative  as  a 
lien  on  the  homestead  for  any  sum  that  the  homestead  might 
have  been  worth  over  one  thousand  dollars. 

The  mere  execution  and  delivery  of  a  mortgage  does  not 
release  the  homestead. 

When  appellant  paid  and  discharged  the  Genin  mortgage,  it 
was  in  conformity  with  the  terms  of  the  sale  of  the  land.  The 
trustees  sold  the  land  subject  to,  and  the  purchaser  took  it 
with  the  incumbrance  of  the  Genin  mortgage.  And  when  he 
paid  the  Genin  mortgage,  it  was  only  a  part  of  the  purchase- 
money  of  the  land,  and  was  not  for  the  purpose  of  procuring 
an  equitable  assignment  of  the  mortgage.  The  land,  and  not 
the  house  and  lot,  should  bear  the  burden  of  that  mortgage, 
because  the  land  was  purchased  subject  to  that  incumbrance. 
Nor  does  this  work  any  hardship,  as  the  purchaser  deducted 
the  amount  of  this  lien  from  the  price  he  was  willing  to  give 
for  the  property.  And  other  bidders  would,  of  course,  offei 
that  much  less  than  they  were  willing  to  give.  It  would  also, 
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under  the  circumstances,  be  inequitable,  to  treat  what  the 
party  intended  for  a  satisfaction  as  an  assignment  and  transfer 
of  a  mortgage,  and  to  revive  an  extinguished  lien. 

The  sale  of  the  homestead  under  the  deed  of  trust  conferred 
no  title  as  against  the  homestead  right.  The  wife  having  failed 
to  release  her  right  to  claim  the  benefits  of  the  homestead  law, 
in  the  mode  pointed  out  by  the  statute,  to  the  extent  of  one 
thousand  dollars  the  deed  of  trust  failed  to  become  alien.  If 
worth  more  than  that  sum,  it  no  doubt  was  valid  and  binding 
as  a  lien  upon  the  overplus,  which  could  be  subjected  to  the 
payment  of  the  debt  to  that  extent,  in  the  mode  prescribed  by 
the  statute.  But  as  no  title  as  against  the  homestead  right 
passed  by  the  trustee's  sale,  the  homestead  remains  as  though 
the  sale  had  not  been  made.  Appellant  insists  that  the  prop- 
erty is  worth  largely  more  than  one  thousand  dollars,  whilst 
appellee  insists  that  the  lalter  sum  is  its  full  value. 

We,  however,  perceive  no  reason  for  setting  aside  the  sale  of 
the  land.  It  was  authorized  by  the  power  conferred 
by  the  *  deed  of  trust.  The  trustee  seems  to  have  con-  [87*] 
formed  to  its  requirements  in  conducting  the  sale,  and 
no  fraud  or  oppression  is  shown.  Witnesses  say  it  was  per- 
haps worth  twelve  or  fifteen  dollars  per  acre,  but  at  a  forced 
sale  it  might  have  been  had  for  less.  The  price  given  by  ap 
pellant  was  about  eleven  dollars  and  twenty-five  cents  per 
acre,  including,  as  we  have  seen  it  did,  the  Genin  mortgage  as 
a  part  of  the  purchase-money.  This  does  not  show  a  sacrifice 
of  the  property,  requiring  the  interposition  of  a  court  of 
equity.  It  is  not  probable  that  it  is  a  greater  difference  than 
usually  occurs  on  a  forced  sale  of  such  property.  And  unless 
there  has  been  such  a  sacrifice  as  amounts  to  a  fraud,  equity 
will  not  relieve.  We  think  the  sale  of  the  land  fair  and  fully 
within  the  scope  of  the  power  conferred  upon  the  trustee  by 
the  deed,  and  that  it  was  valid  and  binding.  The  court  below 
then  erred  in  canceling  and  setting  aside  the  sale  of  this  land. 
It  operated  as  a  payment  of  the  sum  of  twelve  hundred  dol- 
lars bid  on  the  debt  secured  by  the  deed  of  trust. 

But  as  appellant  acquired  no  title  as  against  the  homestead 
Vol.  XXXV.  —  4  49 


88  OTTAWA, 


Booker  vs.  Anderson. 


right  by  Ms  purchase  at  the  trustee's  sale,  that  portion  of  the 
sale  was  properly  vacated.  Nor  did  the  fact  that  appellee 
Anderson  received  a  lease  from  appellant  of  the  homestead 
change  the  rights  of  the  parties.  The  wife  being  invested  by 
the  law  with  this  right,  she  can  only  be  deprived  of  it  in  the 
mode  prescribed  by  the  law.  Her  release  of  the  right,  a  debt 
incurred  for  the  purchase  or  improvement  of  the  homestead, 
or  a  removal  from  and  its  abandonment  as  a  homestead,  will 
bar  her  right  to  interpose  her  claim.  But  the  husband  has  no 
power  in  any  other  mode  to  affect  the  wife's  right.  His  re- 
ceiving a  lease  and  paying  rent  to  appellant  had  no  such 
effect. 

It  is  insisted  that  a  court  of  equity  will  not  assume  jurisdic- 
tion to  enjoin  a  suit  of  forcible  detainer,  where  a  defense  is 
purely  statutory.  Admitting  this,  as  a  general  proposition, 
to  be  true,  it  undoubtedly  has  its  exceptions.  If  the  home- 
stead right  was  in  the  husband,  there  would  be  force  in  the 
objection.  But  here  the  right  is  in  the  wife,  and  she  has  no 
other  mode  of  asserting  it  than  by  bill.  She  is  not  a 
[88*]  party  to  the  suit  at  *law,  nor  is  she  a  necessary  or 
even  a  proper  party.  A  recovery  against  the  husband 
would  as  effectually  deprive  her  of  the  right  as  if  she  had 
joined  in  the  release,  at  least  during  the  continuance  of  co- 
verture. Under  such  circumstances  it  is  manifestly  just  and 
equitable  to  permit  the  wife  to  assert  her  rights  in  a  court  of 
equity,  where  she  can  alone  obtain  enforcement  of  them. 

The  decree  of  the  court  below  must  be  reversed,  and  the 
cause  remanded,  with  instructions:  first,  to  perpetually  enjoin 
the  action  of  forcible  detainer;  next,  to  enjoin  the  assertion 
of  any  right  under  the  Genin  mortgage.  That  the  bill  be  dis- 
missed as  to  the  sale  of  the  quarter  section  of  land;  that  the 
sale  of  the  house  and  lot  be  set  aside  and  the  lease  be  can- 
celed. That  the  court  ascertain  the  sum  due  on  the  twenty- 
two  hundred  dollar  note,  after  deducting  the  usury,  and  al  I 
payments  of  interest,  whether  for  usury  or  otherwise,  and  the 
rent  paid  for  the  use  of  the  house  and  lot,  likewise,  the  twelve 
hundred  dollars  for  which  the  land  was  sold,  and  decree  the 
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payment  of  the  balance  to  the  appellant,  and  decree  it  to  be  a 
lien  upon  the  homestead,  over  and  above  one  thousand  dollars, 
and  direct  its  sale  in  the  mode  pointed  out  in  the  statute,  in 
case  it  exceeds  in  value  one  thousand  dollars,  and  award  ex- 
ecution for  any  balance  that  may  remain  unsatisfied,  and  that 
the  costs  in  the  court  below  be  equally  divided. 
Decree  reversed. 


Washington  Wolf  vs.  Wells  Willitts. 

Contracts  :  Ambiguities  in,  explainable  by  parol  evidence.1 
In  an  action  of  assumpsit  for  a  failure  to  perform  this  agreement: 

"  Washington  Wolf,  170  to  200  good  fat  hogs,  delivered  next  packing 
season,  at  four  dollars  per  hundred  pounds,  net  weight,  and  to  have 
five  hundred  dollars  on  above  contract  between  this  and  the  1st  day 
of  August  next.    May  20,  185t3.      [Signed]       Washington  Wolp, 

"  Wells  Willitts." 
To  which  it  was  objected  that  it  was  not  an  agreement  to  deliver  at 
any  time  or  place,  and  that  it  was  void  for  uncertainty :  Held,  that 
the  contract  was  valid ;  and  that  if  obscure,  it  could  be  illumined  by 
proof. 

Same  :  To  be  construed  with  reference  to  the  subject  matter? 
All  written  contracts  are  to  be  construed  with  reference  to  their  subject 
matter.  The  subject  matter  of  the  above  contract  was  the  delivery 
of  good  fat  hogs  the  next  season  at  the  price  of  four  dollars  per  hun- 
dred in  net  weight.  They  were  to  be  delivered  to  Willitts ;  and  Wolf, 
who  is  first  named  in  the  contract,  was  to  be  the  actor.  There  was 
no  doubt  who  was  to  deliver,  who  was  to  pay,  and  how  much. 

Sales  :  Tender  :  When  unnecessary  before  suit  for  nondelivery  of  chattels. 
Where  a  contract  is  entered  into  for  the  sale  and  delivery  of  chattels  at 
a  stipulated  time  in  the  future,  a  part  of  the  price  to  be  paid  between 
the  date  of  the  contract  and  a  certain  day  prior  to  such  stipulated 
time  of  delivery,  and  the  purchaser  makes  the  stipulated  part  pay- 
ment, it  is  not  necessary  in  order  to  lay  the  foundation  for  a  recovery 
for  their  nondelivery,  to  tender  the  residue  of  the  money  which  the 
vendor  might  be  entitled  to  receive  upon  making  such  delivery. 

Sales  :     Waiver  of  provision  as  to  time  of  payment. 
Where,  by  the  provisions  of  a  contract  for  the  sale  and  delivery  of  chat 


1  Western  Union  R.  R.  Co.  v.  Smith,  75  111.,  497. 
''Rockford  Ins.  Co.  v.  Wilson,  65  111.,  415. 
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tels  at  a  future  time,  a  part  of  the  price  therefor  is  to  be  paid  by  a 
certain  day  prior  to  the  day  of  delivery,  if  the  vendor  accepts  such 
part  payment  after  the  day  stipulated,  such  acceptance  amounts  to  a 
waiver  of  the  provision  of  the  contract  respecting  the  time  when  such 
payment  was  to  have  been  made,  and  the  contract  will  be  as  binding 
on  the  parties  as  though  such  payment  had  been  made  within  the 
time  limited  by  the  contract. 

Same  :  Refusal  to  deliver  dispenses  with  proof  of  readiness  to  receive  and  pay. 
Where  a  contract  is  entered  into  for  the  sale  and  delivery  of  chattels  in 
the  future,  and  the  vendor  notifies  the  vendee  that  he  will  not  deliver 
the  chattels  specified  in  the  contract,  such  refusal  and  notice  will,  in 
an  action  for  their  nondelivery,  dispense  with  any  proof  on  the  part 
of  the  vendee  that  he  was,  at  the  time  fixed  for  their  delivery,  ready 
and  willing  to  receive  and  pay  therefor. 

Admissions  :  Presumption  as  to  meaning. 
Where  a  contract  for  the  sale  and  delivery  of  chattels  provides  for  the 
payment  of  a  certain  sum  within  a  certain  time,  and  the  vendor  ad- 
mits that  the  vendee  has  advanced  or  paid  him  such  sum  on  the  con- 
tract, the  presumption  is  (unless  limited  or  qualified  by  such  admis- 
sion in  respect  of  time)  that  such  payment  was  made  within  the  time 
limited  by  the  contract. 

Witnesses  :  Credibility  of  for  the  jury. 
It  is  not  the  law  that,  because  a  witness  is  contradicted  by  another  wit- 
ness, the  contradicted  witness  is  thereby  impeached;  but  in  all  cases 
of  contradictory  statements,  or  seemingly  contradictory  statements, 
it  is  a  question  for  the  jury  to  determine  how  far  they  impair  or  affect 
the  testimony  of  the  witness  sought  to  be  impeached.  The  credibil- 
ity of  the  witness  is  for  the  jury.1 

Error  to  Circuit  Court  of  Rock  Island  County. 

Assumpsit  by  defendant  in  error  upon  a  written  agreement, 
a  copy  of  which  is  contained  in  the  opinion  of  the  court. 

The  court  on  behalf  of  the  plaintiff  instructed  the  jury  as 
follows,  to  the  giving  of  which  instruction  defendant  excepted: 

(1)  "  In  this  case  the  jury,  on  behalf  of  plaintiff,  are  in- 
structed: That  the  contract  offered  in  evidence  is  a  valid  and 
binding  contract;  that  thereby  the  defendant  agreed  to  deliver 
to  plaintiff  170  to  200  good,  fat  hogs,  at  the  packing  season 
next  following  the  date  of  said  contract,  at  four  dollars  per 

1  See  Martin  v.  Morelock,  32  111.,  485;  Johnson  v.  Moulton,  1  Scam.,  532; 
Allen  v.  Smith,  3  id.,  97;  Lowry  v.  Orr,  1  Gilm.,  70. 
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hundred  pounds,  net  weight;  and  that,  by  said  contract,  the 
plaintiff  agreed  to  receive  said  hogs  at  the  time  aforesaid,  and 
pay  the  price  aforesaid  therefor  to  defendant,  and  that  plaint- 
iff was  to  pay  the  defendant  on  said  contract  the  sum  of  $500, 
between  its  date  and  the  first  of  August  next  thereafter. 

(2)  "  If  the  jury  believe,  from  the  evidence,  that  the  plaint- 
iff made  such  a  payment  upon  the  written  contract  as  entitled 
him  to  receive  the  hogs  mentioned  in  said  contract,  it  was  not 
necessary  in  order  to  lay  the  foundation  for  a  recovery  for  the 
nondelivery  of  the  hogs,  that  the  plaintiff'  should  tender  to  the 
defendant  any  of  the  money  which  he  might  be  entitled  to 
receive  upon  the  delivery  of  the  hogs;  and  if  the  plaintiff 
made  such  a  tender,  or  asserted  his  intention  to  do  so  under 
a  belief  that  it  was  necessary  for  him  to  do  so  in  order  to  per- 
fect his  right  of  action  on  said  contract,  such  tender,  or 
asserted  intention  to  make  such  tender,  will  in  no  wise  impair 
or  strengthen  the  right  of  the  plaintiff  to  recover  in  this  suit* 

(3)  u  If  the  jury  believe,  from  the  evidence,  that  the  plaint- 
iff, after  the  execution  of  the  contract  read  in  evidence  and 
before  the  packing  season  then  next  following  began,  paid  the 
defendant  the  sum  of  five  hundred  dollars  on  such  contract, 
and  that  the  defendant  accepted  such  money  as  and  for  a  pay- 
ment thereon,  then  such  acceptance  of  said  sum,  if  after  the 
last  day  of  July,  A.  D.  1856,  would  be  a  waiver  by  the 
defendant  of  the  provisions  of  the  contract  in  regard  to  the 
time  in  which  said  sum  of  five  hundred  dollars  was  to  have 
been  paid,  and  said  contract,  under  such  circumstances,  would 
be  as  binding  on  the  parties  thereto  as  though  such  payment 
had  been  made  within  the  time  limited  by  the  contract. 

(4)  "  If  the  jury  believe,  from  the  evidence,  that  the  de- 
fendant, in  August  or  September,  1856,  admitted  that  the 
plaintiff  had  advanced  or  paid  to  him  the  sum  of  $500  on  the 
contract  read  in  evidence  in  this  case,  then  the  legal  presump- 
tion is  (unless  limited  or  qualified  by  such  admission  in  respect 
to  time),  that  such  advance  or  prepayment  was  made  within 
the  time  limited  and  fixed  in  said  contract. 

(5)  "  If  the  jury  should  find,  from   the  evidence,  that  the 
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$500  mentioned  in  the  contract  given  in  evidence  in  this  case 
was  not  paid  to  the  defendant  between  the  date  of  the  contract 
and  the  first  day  of  August  thereafter;  still,  if  the  jury  be- 
lieve, from  the  evidence,  that  said  sum  of  $500  was  afterwards, 
and  before  the  bringing  of  this  suit,  paid  by  plaintiff  to  de- 
fendant in  said  contract,  then  the  plaintiff,  under  the  pleadings 
in  this  case,  would  be  entitled  to  recover  of  said  defendant 
said  sum  of  $500,  without  regard  to  other  damages  that  the 
plaintiff  claims  in  this  case. 

(6)  "  Slight  evidence  is  sufficient  in  this  case  to  show  that 
the  plaintiff  was  ready  and  willing  to  receive  the  hogs  men- 
tioned in  the  contract,  at  the  time  provided  for  their  delivery ; 
and  if  the  jury  believe,  from  the  evidence  in  this  case,  that 
the  plaintiff,  at  New  Boston,  during  the  packing  season  of 
1856-7,  was  a  pork  buyer  and  packer,  and  that  he  did  buy  and 
pack  several  hundred  hogs  during  the  packing  season,  such 
evidence  tends  to  show  that  the  plaintiff  was,  during  that 
packing  season,  ready  and  willing  to  receive  and  pay  for  the 
hogs  mentioned  in  the  contract. 

(7)  "  If  the  jury  believe,  from  the  evidence,  that  the  defend- 
ant, during  the  packing  season  mentioned  in  the  contract,  in- 
formed and  notified  the  plaintiff  that  he  would  not  deliver  the 
hogs  specified  in  said  contract,  such  refusal  and  notice  by  de- 
fendant would  dispense  with  any  proof  on  the  part  of  plaintiff 
that  he  was,  during  said  packing  season,  ready  and  willing  to 
receive  and  pay  for  said  hogs. 

(8)  "  It  is  not  the  law  that,  because  a  witness  was  contra- 
dicted by  another  witness,  the  contradicted  witness  is  thereby 
impeached;  but  in  all  cases  of  contradictory  statements,  or 
seemingly  coutradictory  statements,  it  is  a  question  for  the 
jury  to  determine  how  far  they  impair  or  affect  the  testimony 
of  the  witness  sought  to  be  impeached;  and  if,  or.  'he  whole, 
the  jury  believe  that  such  contradictions  or  seemig  contra- 
dictions do  not  impair  the  credit  of  the  witness,  it  is  their 
duty  to  give  his  testimony  as  full  weight  as  that  of  any  other 
witness." 
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The  defendant  requested  the  court  to  instruct  as  follows, 
which  the  court  refused,  and  the  defendant  excepted: 

(9)  "  That  should  the  jury  not  believe,  from  the  evidence, 
that  defendant  admitted  in  September,  1856,  or  at  any  time 
thereafter,  that  he  did  receive  $500  from  the  plaintiff,  but  also 
that  he  did  receive  it,  such  testimony,  even  if  so  believed,  is 
not  of  itself  evidence  that  it  was  paid  before  the  first  day  of 
August,  1856,  and  that  unless  they  believe,  from  the  evidence 
and  nothing  else,  that  it  was  paid  before  that  day,  they  are 
bound,  under  any  circumstances,  to  find  for  the  defendant,  on 
the  contract. 

(10)  "That  unless  the  jury  believe,  from  the  evidence  and 
nothing  else,  to  their  full  satisfaction  and  clearly,  that  $500 
was,  before  the  first  day  of  August,  A.  D.  1856,  paid  by  plaint- 
iff, though  they  might,  from  the  evidence,  believe  that  that 
amount  was  so  paid  on  that  day  or  thereafter. 

(11)  "The  jury  are,  under  any  circumstances,  bound  to  find 
for  the  defendant,  unless  they  believe,  from  the  evidence,  that 
plaintiff  paid  him  $500  on  the  contract,  between  the  28th  day 
May,  1856,  and  the  first  day  of  August  thereafter,  and  before 
said  first  day  of  August." 

The  jury  found  for  the  plaintiff,  with  $797.50  damages. 

The  question  principally  discussed  by  counsel  related  to  the 
validity  and  construction  of  the  agreement  sued  upon. 

Mead  <&  Cochran,  for  plaintiff*  in  error.  J.  J.  Beardsley 
for  defendant  in  error. 

*Breese,  J.  This  was  an  action  of  assumpsit  for  a  [101*] 
failure  to  perform  this  agreement: 

"Washington  Wolf,  170  to  200  good  fat  hogs,  delivered 
next  packing  season,  at  four  dollars  per  hundred  pounds,  net 
weight,  and  to  have  five  hundred  dollars  on  above  contract  be- 
tween this  and  the  first  day  of  August  next.     May  20,  1856. 

"  [Signed,]  Washington  Wolf. 

"  Wells  Willitts." 

The  declaration  alleges  this  contract  required  the  plain tifi 
in  error  to  deliver  to  the  defendant  in  error  the  hogs  during 
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the  packing  season,  and  alleges  that  he  paid  plaintiff  in  erroi 
before  the  first  of  August,  five  hundred  dollars.  The  plaint- 
iff in  error  insists  that  it  is  not  an  agreement  to  deliver 
hogs  at  any  time  or  place.  He  asks,  "what  packing  sea 
son?1  packing  season  for  what?  who  shall  say?''  We  sup 
pose,  if  the  contract  is  obscure,  it  can  be  illumined  by  proof. 
All  written  contracts  must  be  construed  with  some  refer, 
ence  to  their  subject  matter.  The  subject  matter  of  this 
contract  was  the  delivery  of  good  fat  hogs  the  next  packing 
season  at  the  price  of  four  dollars  per  hundred,  net  weight. 
They  were  to  be  delivered  to  the  defendant  in  error.  The 
plaintiff  is  first  named  in  the  contract,  and  by  its  true  sense 
and  reading  he  is  the  actor.  There  is  no  doubt  who  was 
to  deliver,  nor  any  who  was  to  pay,  and  how  much.  The 
declaration  avers  that  the  packing  season  commenced  on 
or  about  the  25th  of  November,  1856  and  closed  on  or  about 
the  first  day  of  February,  1857.  Within  this  time  the  plaint- 
iff in  error  could  perform  his  contract.  The  declara- 
[102*]  tion  also  ^alleges  the  payment  of  the  five  hundred  dol- 
lars, and  a  readiness  to  pay  the  balance,  when  the  hogs 
should  be  delivered. 

The  plaintiff  did  not  deliver  the  hogs,  or  any  part  of  them, 
and  a  verdict  was  rendered  for  the  defendant  in  error  for  the 
amount  of  damages  the  jury  considered  he  was  entitled  to 
from  the  evidence. 

There  is  some  conflict  of  testimony  not  very  important, 
which  we  will  not  attempt  to  argue  or  reconcile.  The  weight 
of  it  is  undoubtedly  with  the  party  recovering  the  verdict,  and 
we  cannot  interfere  to  upset  it. 

The  credibility  of  the  witnesses  was  for  the  jury. 

The  instructions  given  for  the  defendant  in  error  correctly 
stated  the  law  of  the  case.  Not  being  able  to  perceive  that 
any  principle  of  law  has  been  violated  in  the  case,  or  any  in- 
justice done,  the  judgment  must  be  affirmed. 

Judgment  affirmed. 

1  The  evidence  showed  that  the  packing  season  commenced  from  No- 
vember 20  to  December  1. 
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D.  M.  Osborn  &  Co.  vs.  Micajah  Stanley. 

Sales:  Of  machines  on  trial;  when  to  be  returned  if  unsatisfactory} 
Where  a  mower  and  reaper  is  sold  under  an  agreement  that  the  pur- 
chaser is  to  take  the  machine  and  try  it;  and,  if  it  operates  satisfac- 
torily he  is  to  keep  it;  but,  if  not,  he  is  to  return  it,  or  the  vendor 
will  make  it  all  right;  the  purchaser  should  return  the  article,  if  it 
proves  unsatisfactory,  at  the  earliest  practicable  moment;  and,  if  he 
does  not  do  so,  it  is  not  competent,  in  an  action  upon  a  note  given 
therefor,  for  him  to  prove  the  article  to,  have  been  worthless.  The 
vendor  is  under  no  obligation  to  receive  back  the  machine,  or  to 
make  it  all  right,  unless  called  upon  to  do  so  within  a  reasonable 
time  after  the  sale. 

Error  to  Circuit  Court  of  Iroquois  County. 

Assumpsit  by  plaintiffs  in  error  against  defendants  in  error, 
upon  a  promissory  note  given  by  defendant  in  error  upon  the 
sale  to  him  of  a  patent  reaper  and  mower. 

Defense,  failure  of  consideration.  The  nature  of  the  con- 
tract is  sufficiently  stated  in  the  opinion.  Upon  the  trial, 
evidence  was  introduced  by  the  defendant  tending  to  prove 
that  the  machine  did  not  operate  well  during  either  of  the 
seasons  of  1860  or  1861,  and  that  the  machine  was  not  a  good 
one. 

The  following  instructions  were  requested  by  the  plaintiffs, 
the  first  of  which  was  refused,  and  the  second  given  with  the 
modification  indicated  by  Italics,  to  which  action  of  the  court 
exceptions  were  taken  by  the  plaintiffs: 

(1)  "  Mere  statements  as  to  the  general  character  of  the 
machines  do  not  constitute  a  warranty,  unless  the  other  facts 
of  the  case  show  that  the  plaintiffs  so  intended  to  bind  them- 
selves. 

(2)  "  The  purchaser  of  an  article,  not  warranted  as  to  qual- 
ity, must  take  the  hazard  of  his  bargain.  If  he  was  not  to 
keep  the  article  purchased  unless  it  pleased  him,  he  should 
return  it,  if  it  displeased  him,  at  the  earliest  practicable  mo- 
ment, and  if  he  does  not  do  so,  it  is  not  competent  for  him  to 

1  See  Low  *  Pardee,  48  111.,  466;  Wertz  v.  Wilson,  52  id.,  440. 

57 


104  OTTAWA, 


Osborn  vs.  Stanley. 


prove  the  article  to  be  worthless.  If  he  chooses,  however,  to 
keep  it,  he  will  be  compelled  to  pay  what  it  is  actually  worth, 
but  no  more." 

The  following  instruction  was  then  given  for  the  defendant, 
to  which  the  plaintiffs  excepted: 

"  It  does  not  require  any  particular  words  to  constitute  a 
warranty  of  personal  property  in  law.  Therefore,  if  the  jury 
believe,  from  the  evidence,  that  the  agent  of  the  plaintiffs  told 
the  defendant  that  said  machine  should  be  a  good  machine,  or 
that  lie  would  take  it  back  or  make  it  all  right,  then,  in  order 
for  the  said  plaintiffs  to  recover  in  this  action,  they  must 
prove  that  they  have  complied  with  their  agreement." 

The  verdict  and  judgment  were  for  defendant. 

The  question  for  determination  is  sufficiently  stated  in  the 
opinion. 

Wood  &  Long,  for  plaintiffs  in  error.  Rqff  &  Doyle  and 
James  Fletcher,  for  defendants  in  error. 

[104*]       ^Beckwith,  J.     This  is  a  suit  upon  a  promissory 

note;  the  defense,  a  failure  of  consideration.     On  the 

trial  in  the  court  below,  it  appeared  that  on  or  about  the  1st 

of  July,  1860,  the  defendant  in  error  purchased  of  the  agent 

of  the  plaintiffs  in  error  a  patent  reaper  and  mower,  for  the 

sum  of  $135.     On  the  sale,  the  agent  of  the  plaintiffs  in  error 

represented  that  the  machine  was  a  good  one;  and  it 

[105*]  was  agreed  that  the  defendant  in  error  was  to  *take 

the  same  and  try  it,  and  if  it  operated  satisfactorily  he 

was  to  keep  it;  if  it  did  not,  he  was  to  return  it,  or  the  agent 

of  the  plaintiffs  in  error  would  make  it  right. 

The  defendant  in  error  took  the  reaper,  used  it  without 
complaint  that  season,  and  on  the  1st  of  August,  1861,  gave 
his  notes,  without  objection,  for  the  price.  The  reaper  was 
used  during  the  season  of  1861,  no  offer  being  made  to  return 
it,  and  no  complaint  in  regard  to  it.  All  the  notes  but  the 
tvne  now  in  suit  were  paid  without  objection.  Under  these 
circumstances,  the  second  instruction  asked  by  the  plaintiffs, 
that  "  if  the  purchaser  was  not  to  keep  the  article  purchased 
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unless  it  pleased  him,  he  should  have  returned  it,  if  it  dis- 
pleased him,  at  the  earliest  practicable  moment;  and  if  he 
did  not  do  so,  it  is  not  competent  for  him  to  prove  the  article 
to  have  been  worthless,"  should  have  been  given  as  requested, 
and  the  modification  added  by  the  court,  that  "  if  he  chooses, 
however,  to  keep  it,  he  will  be  compelled  to  pay  what  it  is 
actually  worth,  but  no  more,"  was  clearly  erroneous.  The 
plaintiffs  in  error  were  under  no  obligation  to  receive  back 
the  machine,  or  to  make  it  all  right,  unless  called  upon  so  to 
do  within  a  reasonable  time  after  the  sale.  Nichols  v.  Guihor, 
20  111.,  285;  1  Pars,  on  Cont.,  475;  Buntain  v.  Button,  21 
ril.,  190. 

In  this  respect,  so  much  of  the  instruction  given  for  the  de- 
fendant in  error  as  directs  the  jury,  "  if  the  agent  of  the 
plaintiffs  told  the  defendant  that  the  machine  should  be  a  good 
one,  or  he  would  take  it  back  or  make  it  all  right,  then,  in 
order  for  the  plaintiffs  to  recover,  they  must  prove  that  they 
have  complied  with  their  agreement,"  was  erroneous,  and 
likely  to  mislead. 

The  judgment  of  the  court  below  is  reversed  and  the  cause 
remanded. 

Judgment  reversed. 


*  Valentine    H.  Marshall  and  James  Dickson  vs.  [106*] 
Elijah  Bare. 

Homestead  :    Under  act  of  1857,  wife  must  join  in  deed  of  the  same.1 
Under  the  amendatory  homestead  act  of  1857,  it  is  necessary  to  the  valid- 
ity of  the  release  of  the  right  to  claim  the  benefits  of  the  act,  that  the 
wife  should  join  in  the  deed;  and  this  applies  to  the  case  of  a  deed 
of  bargain  and  sale. 


1  See  Booker  v.  Anderson,  ante,  66 ;  Vanzant  v.  Vanzant,  23  111.,  536 ; 
Boyd  v.  Cudderback,  31  id.,  113;  Hutchings  v.  Higgins,  59  id.,  29;  Cobb  t>. 
Wise,  64  id.,  157. 

59 


108  OTTAWA, 


Marshall  vs.  Barr. 


Same  :  Grantee  in  deed  in  which  wife  does  not  join,  not  entitled  to  recover  in 
ejectment} 
Where  a  deed  of  land  executed  by  the  husband  alone  is  inoperative  for 
the  want  of  the  wife's  release  of  the  homestead  right,  a  recovery  in 
ejectment  cannot  be  had  by  the  grantee  against  the  grantor  by  virtue 
of  such  deed. 

Ejectment  :    Plaintiff  must  recover  upon  his  own  title. 
A  plaintiff  in  ejectment  must  recover,  if  at  all,  upon  the  strength  of  his 

own  title,  and  not  upon  the  weakness  of  defendant's. 
Where,  therefore,  plaintiff  seeks  to  recover  solely  upon  a  deed  to 
him  from  defendant,  inoperative  by  reason  of  his  wife's  not  having 
joined  therein  and  released  the  homestead  right,  it  can  make  no 
difference  —  where  the  homestead  is  relied  upon  to  defeat  a  recov- 
ery—  whether  defendant  had  any  title  or  not. 

Appeal  from  Circuit  Court  of  Warren  county. 

Ejectment  by  appellee  against  appellants,  the  appellee  claim- 
ing under  a  deed  to  him  from  appellant  Marshall,  of  the  land 
in  question,  executed  in  1860. 

On  the  trial  the  plaintiff,  against  defendant's  objection,  in- 
troduced said  deed  in  evidence;  and  also  evidence  tending  to 
show  the  absence  of  Marshall  from  his  home  on  the  premises, 
for  some  two  years,  and  that  Dickson  was  in  possession  as  ten- 
ant of  Marshall's  wife. 

The  defendant  offered  evidence  in  support  of  the  claim  of 
a  homestead  right  in  the  premises,  which  was  excluded  by  the 
court,  and  exception  taken. 

Judgment  was  rendered  for  the  plaintiff;  and  the  question 
for  determination  upon  appeal  was  whether  the  land,  being  a 
homestead,  and  Marshall's  wife  not  having  joined  in  the  exe- 
cution of  said  deed,  a  recovery  could  be  had  by  virtue  thereof. 

E.  S.  Smith,  for  appellant.  A.  G.  Kirkpatrick,  for  ap- 
pellee. 

[108*]      *Walker,  C.  J.     This  court  has  held  in  more  than 

one  case,  in  giving  a  construction  to  the  homestead  act 

as  amended,  that  it  is  necessary  to  the  validity  of  the  release 

1  See  Johnson  v.  Adleman,  post,  265 ;  Pardee  v.  Lindley,  31  111.,  174;  Con. 
nor  v.  Nichols,  id.,  148;  Thornton  v.  Boyden,  id.,  200;  Smith  v.  Miller,  id., 
158;  Dawson  v.  Hayden,  67  id.,  52. 
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of  the  right  to  claim  the  benefits  of  the  act,  that  the  wife 
should  join  in  the  deed.  Patterson  v.  Kreig,  29  111.,  514;  Best 
v.  Allen,  30  id.,  30. *  The  deed  relied  upon  for  a  recovery  in 
this  case  was  executed  in  1860;  consequently  is  governed  by 
the  amendatory  act  of  1857,  and  was  executed  by  appellant 
alone,  without  his  wife.  The  land  in  controversy  was  then 
and  still  continues  to  be  the  homestead  of  appellant  and  his 
family.  This,  then,  brings  this  case  fully  within  those  decis- 
ions, in  the  former  of  which  it  was  held,  that  the  amendatory 
act  prevents  the  alienation  of  the  homestead  unless  the  wife 
signs  and  acknowledges  the  release  of  the  homestead,  whether 
it  be  by  deed  of  bargain  and  sale,  or  by  mortgage.  And  the 
deed  being  inoperative,  for  the  want  of  the  wife's  release,  a 
recovery  in  ejectment  could  not  be  had  against  the  grantor. 

A  plaintiff  in  ejectment  must  recover,  if  at  all,  upon  the 
strength  of  his  own  title,  and  not  upon  the  weakness  of  the 
defendant's.  In  this  case  appellee  acquired  no  operative  title 
by  his  deed  from  appellant,  and  it  was  upon  this  instrument 
alone  that  a  recovery  was  sought.  In  such  a  case  it  could 
make  no  difference  whether  appellant  had  any  title,  as  the 
homestead  was  relied  upon  to  defeat  a  recovery.  The 
^question  of  title  would  not  arise  until  appellee  pro-  [109*] 
duced  a  title  under  which  he  could  recover,  if  not  over- 
come by  a  better  title. 

The  motion  for  a  new  trial  should,  therefore,  have  beei 
allowed,  and  the  judgment  must  be  reversed. 

Judgment  reversed. 

1  Set  these  cases  explained  in  Brown  v.  Coon,  36  111.,  243. 
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Jacob  Armstrong  vs.  Mary  Armstrong. 

Alimony:    Assignment  of  real  estate  in  fee.  l 
The  circuit  court,  in  decreeing  a  divorce  upon  a  bill  filed  by  the  wife, 
has  the  power  to  assign  as  alimony  to  the  wife,  a  part  of  the  real 
estate  of  the  husband  in  fee. 

Same  :  Assignment  of  money ;  times  of  payment,  etc. 
Where  a  decree,  rendered  at  the  January  term  of  the  circuit  court,  be- 
sides setting  apart  to  the  wife  in  fee,  a  house  and  lot  of  small  value, 
gave  to  her,  also,  the  gross  sum  of  $2,750,  to  be  paid,  with  interest,  in 
large  installments,  in  one  year,  the  supreme  court  so  modified  the  de- 
cree as  to  make  the  first  payment  of  $750  mature  on  the  first  day  of 
the  ensuing  January,  and  the  other  two  payments  in  one  and  two 
years  thereafter,  and  required  the  complainant  to  release  all  claim  to 
dower  and  further  alimony. 

Same  :    Money  assigned  as,  may  be  decreed  a  lien.  '2 
Where  a  sum  of  money  is  decreed  to  the  wife  as  alimony,  the  circuit 
court  has  authority  to  adjudge  that,  upon  filing  a  copy  of  the  decree 
in  the  recorder's  office,  the  same  be  a  lien  upon  the  real  estate  of  the 
husband  in  the  county,  in  like  manner  as  a  judgment  at  law. 

Same  :    Solicitor's  fees. 3 
After  rendering  a  decree  for  a  divorce,  at  the  suit  of  the  wife,  the  court 
may  properly  decree  that  the  defendant  pay  a  reasonable  solicitors' 
fee,  to  complainant's  solicitors,  for  services  rendered  by  them  in  the 
prosecution  of  her  bill  of  complaint. 

Same  :  Payment  of,  how  enforced.  * 
The  court  may,  as  it  seems,  award  execution  for  the  collection  of  sums 
decreed  to  the  wife  as  alimony,  upon  the  rendition  of  a  decree  for  a 
divorce,  as  they  become  due  or  payable,  or  an  attachment  against  the 
body  of  the  defendant,  as  in  case  of  contempt,  as  the  complainant, 
majr  elect. 

Divorce  :    Custody  of  children. 6 
In  this  case,  upon  a  decree  of  divorce  at  the  suit  of  the  wife,  on  the 
ground  of  adultery,  the  custody  of  a  daughter,  aged  nine,  was  given 
to  the  wife,  and  the  custody  of  a  son,  aged  twelve,  to  the  husband. 

1  See  Jolliff  z>.  Jolliff,  32  111,  527;  Von  Glahn  v.  Von  Glahn,  46  id.,  134; 
Keating  v.  Keating,  4S  id,  241 ;  Ross  v.  Ross,  78  id.,  402. 
8  See  Erissman  v.  Erissman,  25  111.,  136. 

3  See  Newman  v.  Newman,  69  111.,  167. 

4  See  Wightman  v.  Wightman,  45  111.,  167;  O'Callaghan  v.  O'Callaghan, 
69  id.,  552 ;  Andrews  v.  Andrews,  id.,  609. 

6  See  Draper  v.  Draper,  68  111.,  17;  Hewitt  v.  Long,  76  id,  399. 
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Appeal  from  Circuit  Court  of  Rock  Island  County. 

Bill  for  divorce,  alimony,  etc.,  filed  by  appellee  against  ap- 
pellant, charging,  among  other  things,  the  commission  of 
adultery  by  the  defendant,  who  was  alleged  to  be  worth  be- 
tween $20,000  and  $30,000,  and  to  have  an  income  of  between 
$2,000  and  $3,000  per  jear. 

The  defendant  having  been  found  guilty  of  committing 
adultery,  as  alleged,  a  decree  of  divorce  a  vinculo  matrimonii 
was  rendered;  and  at  the  January  term,  1864,  it  was  also  de- 
creed that,  of  the  issue  of  the  marriage,  the  complainant  should 
have  the  custody,  during  minority,  of  the  daughter,  Mary 
Frances  Armstrong,  of  the  age  of  nine  years,  and  the  defend- 
ant the  custody  of  the  son,  Jacob  Armstrong,  aged  twelve; 
that  the  homestead,  consisting  of  lots  3,  4,  5,  6,  and  7,  block 
63,  North  Dixon,  Illinois,  be  conveyed  by  defendant  to  com- 
plainant, in  fee  simple,  and  that  upon  default  in  so  conveying, 
a  deed  be  executed  by  the  master;  that  defendant  pay  com- 
plainant, as  alimony,  etc.,  $2,750,  in  three  installments  of  $750, 
$1,000,  and  $1,000,  payable  respectively  on  or  before  March 
1,  1864;  September  1,  1864,  and  March  1,  1865,  and  to  bear 
interest  at  six  per  cent,  per  annum;  that  defendant  also  pay 
the  additional  sum  of  $200  to  the  solicitors  of  the  complain- 
ant, as  solicitors'  fees,  and  to  complainant  the  arrears  of  tem- 
porary alimony  theretofore  allowed  and  then  unpaid;  that  the 
money  so  decreed  to  be  paid,  from  the  time  a  copy  of  the  de- 
cree should  be  filed  with  the  clerk  of  said  court,  who  was 
recorder  ex  officio,  be  a  lien  upon  the  real  and  personal  estate 
of  the  defendant  in  the  county,  like  a  judgment  at  law.  The 
decree  also  awarded  either  an  execution  for  the  collection  of 
said  sums,  upon  default  of  payment,  or  process  of  attachment, 
at  complainant's  election. 

The  defendant  assigned  for  error:  (1)  That  the  court  de- 
creed the  complainant  alimony  and  allowance;  (2)  in  decreeing 
said  real  estate  to  complainant,  to  be  held  by  her  in  fee;  (3)  in 
decreeing  the  execution  of  a  conveyance  thereof  by  defendant, 
and  by  the  master  upon  his  default;  (4)  in  decreeing  said 
$2,750,  and  interest,  to  complainant  for  alimony,  to  be  paid 
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as  aforesaid;  (5)  in  decreeing  the  payment  of  said  solicitors' 
fees ;  (6)  in  decreeing  the  said  sums  of  money  to  be  a  lien,  as 
aforesaid;  (7)  in  awarding  execution  therefor,  or  an  attach- 
ment against  defendant,  at  complainant's  election;  (8)  in  not 
decreeing  the  payment  by  the  defendant,  in  suitable  install- 
ments, of  a  sufficient  sum  annually  for  complainant's  main- 
tenance according  to  her  condition  and  rank  and  defendant's 
property,  taking  into  consideration  her  income  and  separate 
property,  instead  of  allowing  a  gross  amount  in  real  and  per- 
sonal estate;  (9)  in  not  decreeing  that  said  Mary  Frances 
should  be  supported  by  complainant. 

Geo.  P.  Goodwin,  for  appellant.     Barge  c&  Fouke,  for  ap- 
pellee. 


[113*]       *Beeese,  J.     The  only  question  in  this  case  is,  has 
the  circuit  court,  in  decreeing  a  divorce,  the  power  to 
assign  as  alimony  to  the  wife  a  part  of  the  real  estate  of  the 
husband? 

The  question  has  been  decided  by  this  court  in  Stewartstm 
v,  Stewartson,  15  TIL,  145;  Wheeler  v.  Wheeler,  18  id.,  39; 
Bergen  v.  Bergen,  22  id.,  189,  and  in  Jolliff  v.  Jolliff,  32  id., 
527,  in  which  the  authorities  were  reviewed  and  the  doctrine 
recognized. 

On  more  mature  reflection  we  see  no  reason  to  change  the 
opinion  therein  expressed.     She  must  have  a  home. 
[114*]       *The  decree,  besides  setting  apart  to  the  wife  a  house 
and  lot  of  small  value,  gives  to  her  the  sum  of  twenty- 
seven  hundred  and  fifty  dollars,  in  addition,  to  be  j^aid  in  large 
installments  in  one  year. 

This  portion  of  the  decree  we  are  of  opinion  should  be 
somewhat  modified  so  as  to  give  more  time  for  the  payment, 
and  we  accordingly  modify  so  that  the  first  payment  of  seven 
hundred  and  fifty  dollars  be  made  on  the  first  day  of  January 
next,  and  the  balance  be  paid  in  one  and  two  years  thereafter, 
with  interest  from  the  date  of  the  original  decree,  and  that  the 
same  be  a  lien  on  all  the  real  estate  of  appellant. 

It  is  also  deemed  equitable  that  in  consideration  of  the  real 
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estate  and  money  allowed  complainant,  she  will  be  required 
to  release  all  claim  of  dower  to  the  estate  of  appellant,  and  all 
claim  to  any  further  alimony. 

The  lawyer's  fee  was  a  proper  claim  against  the  appellant. 
A  husband  is  bound  to  furnish  his  wife  with  the  means  of 
prosecuting  her  suit  for  a  divorce,  and  will  be  compelled  to  do 
so  by  rule  of  court. 

It  was  proper,  also,  to  commit  the  care,  custody,  nurture 
and  education  of  the  child  to  the  appellant.  As  the  father,  he 
is  under  obligations,  both  legal  and  moral,  to  support  it. 

As  modified,  the  decree  is  affirmed. 

Decree  affirmed. 


Thomas  Middleton  et  al.  vs.  Marcus  White. 

Cika/it  Court  of  Kane  County:  Act  of  February  16,  1857,  regulating 
the  practice  of. 
The  act  of  February  16, 1857  (Scates'  Comp  ,  638),  entitled  "  An  act  to  re- 
gulate  the  practice  in  the  thirteenth  judicial  circuit,"  at  the  time  of 
passing  of  which  there  was  no  court  for  that  circuit  and  no  practice  of 
that  circuit,  as  such,  to  be  regulated,  must  be  construed  as  one  to  re- 
gular the  practice  of  the  circuit  courts  of  the  several  counties  con- 
stituting that  circuit,  of  which  Kane  county  was  one,  the  same  as  if 
they  had  been  mentioned  by  name,  instead  of  being  designated  by  a 
general  description  including  Kane.  The  practice  brought  into  ex- 
istence by  that  act  was  the  practice  of  the  courts  for  these  counties. 

Same:  Same.  Act  of  February  16,  1861. 
The  act  of  February  16,  1861  (Sess.  Laws,  1861,  102),  creating  the  twenty- 
eighth  judicial  circuit,  and  which  provided  that  it  should  be  com- 
posed of  the  counties  of  Kane  and  Du  Page,  having  been  passed  for 
the  purpose  of  creating  a  new  judicial  circuit,  and  not  in  terms  re- 
pealing the  law  regulating  the  practice  theretofore  existing  in  Kane 
county,  and  not  being  necessarily  inconsistent  with  its  provisions, 
did  not  deprive  the  circuit  court  of  Kane  county  of  any  of  the  powers 
which  it  had  before  its  passage. 

Same  :    Entry  of  judgment  by  confession  in,  before  clerk  in  vacation. 
The  second  section  of  the  act  of  February  16,  1857,  authorized  the  entry 
of  judgment  by  confession  in  the  circuit  court  of  Kane  county  before 
the  clerk,  in  vacation,  and  said   circuit  court  not  having  been  de- 
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prived  of  any  of  its  powers  by  the  act  of  February  16,  1861,  the  clerk 
had  power  thereafter  to  enter  judgment  in  vacation. 
Statutes  :  Repeals  by  implication} 
One  statute  will  not  be  construed  entirely  to  repeal  a  prior  statute  relat- 
ing in  part  to  the  same  subject-matter,  unless  the  subsequent  statute 
is  so  far  inconsistent  with  the  exercise  of  the  powers  conferred  by  the 
prior  statute,  as  to  render  it  evident  that  it  was  the  intention  of  the 
legislature  to  repeal  it. 

Ekkor  to  Circuit  Court  of  Kane  County. 

Motion  in  the  court  below  by  the  plaintiffs  in  error  for  a 
stay  of  execution,  and  to  vacate  a  judgment  entered  against 
them  in  1861,  in  the  vacation  after  the  May  term,  before  the 
clerk  of  the  circuit  court  of  Kane  county,  in  favor  of  defend- 
ant in  error  as  assignee,  upon  a  promissory  note  and  warrant 
of  attorney  executed  by  plaintiffs  in  error  and  assigned  to 
said  defendant  in  error. 

The  warrant  of  attorney,  by  virtue  of  which  such  judgment 
by  confession  was  entered,  is  as  follows: 

"  Know  all  men  by  these  presents,  that  whereas  the  sub- 
scribers are  justly  indebted  to  West  &  Moore,  upon  a  certain 
promissory  note,  bearing  even  date  herewith,  for  the  sum  of 
two  hundred  and  seventy-two  and  y5/^  dollars,  made  payable  to 
the  said  West  &  Moore,  or  order,  and  due  ninety  days  after 
date: 

"  Now,  therefore,  we  do  make,  constitute  and  appoint  J.  IT. 
Mayborne,  or  any  attorney  of  any  court  of  record,  to  be  our 
true  and  lawful  attorney  for  us  and  in  our  name,  place  and 
stead,  to  appear  in  any  court  of  record,  in  term  time  or  vaca- 
tion, in  any  of  the  states  and  territories  of  the  United  States, 
at  any  time  after  the  said  note  may  have  become  due,  or  be- 
fore the  same  becomes  due,  if  the  said  West  &  Moore  or  their 

1  See  Bruce  v.  Schuyler,  4  Gilm.,  221 ;  Town  of  Ottawa  v.  La  Salte 
county,  12  111.,  339;  Tyson  «.  Postlethwaite,  13  id.,  728;  City  of  Chicago  v. 
Maher,  38  id.,  274;  Supervisors  v.  Campbell,  42  id.,  490;  Hume  v.  Gossett, 
43  id.,  297;  The  People  ».  Barr,  44  id.,  198;  Rawson  e.  Rawson,  52  id.,  62; 
Harding  v.  Rockford,  R.  I.  &  St.  L.  R.  R.  Co.,  65  id.,  90 ;  Perteet  v.  The 
People,  65  id.,  230;  Card  v.  McCaleb,  69  id.,  314;  Fowler  v.  Pirkins,  77  M., 
271. 
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assigns  shall  believe  there  is  danger  of  losing  the  said  sum 
secured  bj  said  note,  waive  service  of  process  and  confess  a 
judgment  in  favor  of  said  West  &  Moore  or  their  assignee  or 
assignees  upon  said  note,  for  the  above  sum,  with  interest, 
and  in  addition  thereto,  ten  per  cent,  on  the  amount  due,  as 
liquidated  damages  for  delay,  if  said  note  is  not  paid  on  the 
day  it  becomes  due,  together  with  all  costs;  also,  the  sum  of 
twenty-five  dollars  as  attorney's  fees,  to  be  added  to  the 
amount  due  on  entering  up  judgment;  and  also  to  consent  to 
immediate  execution  upon  such  judgment;  hereby  waiving  all 
errors  in  entering  up  such  judgment,  and  ratifying  all  that 
our  said  attorney  may  do  by  virtue  hereof.  We  also  consent 
to  the  extension  of  said  note  from  time  to  time  at  the  option 
of  the  legal  holders  thereof. 

"  Witness  our  hand  and  seal,  this  twelfth  day  of  March 
A.  D.  1860.  Thomas  Middleton,     [l.  s.] 

«  T.  WoKSLEY."  [L.  S.] 

The  said  motion  having  been  overruled,  this  action  of  the 
court  was  assigned  for  error. 

Plato  (&  Smith,  for  plaintiffs  in  error,  insisted  that  the 
clerk  of  the  circuit  court  of  said  county  could  not  rightfully 
enter  a  judgment  by  confession  therein  in  vacation,  or  issue 
execution  thereon;  but  that,  if  the  court  considered  him 
authorized  to  enter  judgment  in  vacation,  the  warrant  of  at- 
torney in  this  case  only  authorized  an  appearance  and  confes- 
sion of  judgment  "in  any  court  of  record,"  and  did  not 
authorize  a  confession  of  judgment  before  the  clerk.  It  was 
also  insisted  by  them  that,  if  the  clerk  was  authorized  to  enter 
the  judgment,  still  affidavit  should  have  been  made  that  the 
indebtedness  was  still  due  and  the  parties  still  alive,  in  sup- 
port of  which  proposition,  5  Hill,  97,  was  cited.  It  was  also 
objected  that  the  indorsement  of  the  note  was  not  written 
upon  the  note,  but  upon  the  back  of  the  warrant  of  attorney; 
and  that  the  power  conferred  by  the  warrant  could  not  right- 
fully be  exercised  in  behalf  of  an  assignee,  but  was  invalid- 
ated by  an  assignment. 
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[119*]  *Beckwith,  J.  When  the  act  of  February  16,  1857, 
entitled  "  An  act  to  regulate  the  practice  in  the  thir- 
teenth judicial  circuit,"  was  passed,  the  counties  of  Kane, 
Boone,  De  Kalb  and  McHenry,  constituted  that  circuit.  At 
that  time  there  was  no  court  for  the  thirteenth  judicial  circuit, 
and  no  practice  of  that  circuit,  as  such,  to  be  regulated.  There 
were,  however,  circuit  courts  for  the  several  counties  included 
in  the  circuit,  and  a  practice  in  such  courts.  The  act,  there- 
fore, must  be  construed  as  one  to  regulate  the  practice  of  the 
circuit  courts  of  the  counties  of  Kane,  Boone,  De  Kalb  and 
McHenry,  the  same  as  if  those  counties  had  been  mentioned 
by  name,  instead  of  being  designated  by  a  general  description 
including  them.  This  is  evident  from  the  various  provisions 
of  the  statute.  By  the  first  section  the  several  circuit  courts 
in  the  circuit  are  empowered,  where  judgments  are  rendered 
by  default,  to  assess  the  damages  without  the  intervention  of 
a  jury.  The  second  section  provides  that  judgments  may  be 
entered  in  said  courts  (meaning  the  several  courts  of  said 
counties)  before  the  clerk  in  vacation.  The  other  powers  and 
duties  devolved  upon  the  courts  and  their  officers,  have  refer- 
ence to  them  as  officers  of  the  courts  of  such  counties.  The 
practice  brought  into  existence  by  this  act  was  the  practice  of 
the  courts  for  those  counties.  On  the  16th  February,  1861,  an 
act  was  passed  creating  the  28th  judicial  circuit,  and  it  pro- 
vided that  it  should  be  composed  of  the  counties  of 
[120*]  Kane  and  Du  Page.  The  act  last  mentioned  does  *not, 
in  terms,  repeal  the  law  regulating  the  practice  there- 
tofore existing  in  the  county  of  Kane,  and  is  not,  necessarily, 
inconsistent  with  its  provisions.  The  counties  of  Kane,  Boone, 
De  Kalb  and  McHenry,  were  large  commercial  counties,  and 
required  greater  facilities  for  the  transaction  of  business  than 
theretofore  existed  in  them ;  and  to  meet  this  exigency  the  act 
of  1857  was  passed. 

The  act  of  1861  was  passed  for  the  purpose  of  creating  a 

new  judicial  circuit,  but,  was  it  intended  thereby  to  deprive 

the  circuit  court  of  Kane  county  of  any  of  the  powers  which 

it  had  before  its  passage?    To  operate  as  a  repeal  of  any  of  the 
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powers  of  the  circuit  court  of  that  county,  the  act  of  1861 
should  be  so  far  inconsistent  with  their  exercise  as  to  render 
it  evident  that  such  was  the  intention  of  the  legislature.  The 
facilities  for  transacting  business  in  that  county  should  not  be 
taken  away  by  implication,  unless  it  is  so  clear  as  to  exclude 
the  natural  presumption  that  they  were  to  remain  unaffected. 
The  object  of  the  act  of  1861,  creating  a  new  judicial  circuit, 
was  to  increase  the  judicial  force  of  the  state,  and  we  are  un- 
able to  perceive  anything  in  it  from  which  it  can  be  inferred 
that  the  intention  of  the  legislature  was  to  deprive  the  circuit 
court  of  Kane  county  of  any  of  the  facilities  for  transacting 
business  theretofore  enjoyed  by  it.  The  practical  construction 
of  these  acts  has  been  in  accordance  with  these  views,  and  after 
a  long  practice  under  it,  many  titles  to  property  depend  upon 
upholding  such  construction,  and  even  if  the  question  were  a 
doubtful  one,  we  should  be  inclined  to  sustain  the  construction 
which  has  been  adopted  in  practice.  Perceiving  no  error  in 
the  record,  the  judgment  of  the  court  below  will  be  affirmed. 
Judgment  affirmed. 


*The  People  of  the  State  of  Illinois  ex  rel.  William  [121*] 
Barnes  vs.  Alexander  Starne,  Treasurer  of   the 
State  of  Illinois. 

Statutes  :  Presumption  as  to  their  validity  from  their  being  signed  and  ap- 
proved.1 
Were  it  not  for  the  constitutional  provision  requiring  that  all  bills,  be- 
fore they  can  become  laws,  shall  be  read  three  several  times  in  each 
house,  and  shall  be  passed  by  a  vote  of  a  majority  of  all  the  members 
elect,  a  bill  signed  by  the  president  of  the  senate  and  the  speaker  of 
the  house,  and  approved  by  the  governor,  would,  as  it  seems,  be  conclu- 
sive of  its  validity  and  binding  force  as  a  law. 

Same:    Same.  Rebuttal  of,  by  the  journals:1 
Bills  signed  by  the  speakers  of  both  houses  and  approved  by  the  gov- 
ernor will  be  regarded  as  prima  facie  binding —  as  having  received 

1  See  Spangler  v.  Jacoby,  14  111.,  297. 

2  See  Spangler  v.  Jacoby,  14  111.,  297. 
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all  the  essential  requirements  to  render  them  valid,  until  that  pre- 
sumption is  rebutted  by  the  journals  of  the  two  houses;  but  when  it 
appears  from  the  journals  that  either  of  the  above  mentioned  consti- 
tutional requirements  is  wanting,  the  provisions  of  the  bill  will  not 
be  enforced. 

Same  :    There  must  be  record  evidence  on  the  journals  of  validity  of  every  law? 

According  to  the  theory  of  our  legislation,  when  a  bill  has  become  a  law, 

there  must  be  record  evidence  of  every  material  requirement,  from  its 

introduction  until  it  becomes  a  law.    And  this  evidence  is  found 

upon  the  journals  of  the  two  houses. 

Same:     Validity  of  printed  act  may  be  rebutted  by  the  journals. 
The  journals  of  the  two  houses  may  be  referred  to  for  the  purpose  of 
overcoming  the  presumption  of  the  validity  of  a  printed  act  with  all 
the  forms  of  a  law. 

Same:  Appropriation  bill  of  1863  held  invalid;  mandamus. 
The  pretended  act  of  February  14,  1863,  entitled  "  An  act  to  provide  for 
the  ordinary  and  contingent  expenses  of  the  government  until  the  ad- 
journment of  the  next  regular  session  of  the  general  assembly,"  which 
was  signed  by  the  speakers  of  both  houses  and  approved  by  the  gov- 
ernor, but  which  does  not  appear  from  the  house  journal  to  have  ever 
been  put  upon  its  passage  in  the  house,  the  journal  being  wholly 
silent  as  to  it,  is  not  a  law ;  and  the  state  treasurer  cannot  be  com- 
pelled by  mandamus  to  countersign  and  register  an  auditor's  warrant 
issued  under  the  authority  purporting  to  be  conferred  by  said  pre 
tended  act. 

This  was  an  application  to  the  Supreme  Court  for  a  peremp- 
tory writ  of  mandamus  to  compel  the  state  treasurer  to  coun- 
tersign and  register  the  following  auditor's  warrant: 

"No.  1,281.     $5,615.50. 

"  Auditor's  Office,  Illinois, 

SruiNGFiELD,  June  23,  i$5J. 

"Treasurer  of  the  state  of   Illinois  pay  to  Wm.  Barnes, 

captain  steamer  '  City  of  Alton,'  or  order,  fifty-six  hundred 

fifteen  y5^  dollars,  for  services  of  steamer  '  City  of  Alton  '  and 

crew,  proceeding  for  relief  of  sick  and  wounded  soldiers  at 

Memphis  and  Yicksburg,  and  for  subsistence  of  surgeons  and 

nurses.     By  order  of  the  governor. 

"  Jesse  K.  Dubois,  Auditor  P.  A." 

"  Countersigned  and  registered, 

" ,  Treasurer." 

1  See  People  v.  Hatch,  33  111.,  9;  Wabash  R.  R.  Co.  v.  Hughes,  38  id.,  174. 
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Upon  which  the  respondent  had  made  the  following  indorse- 
ment: 

"  I  have  this  day  refused  to  countersign  the  within  warrant, 
there  being  no  appropriation  for  said  object. 

"  Alexander  Starne, 

"  June  23,  1863.  Treasurer." 

This  warrant  was  issued  by  the  auditor  upon  the  order  of 
the  governor,  in  pursuance  of  what  purported  to  be  an  act, 
entitled  "  An  act  to  provide  for  the  ordinary  and  contingent 
expenses  of  the  government  until  the  adjournment  of  the 
next  regular  session  of  the  general  assembly,"  signed  by  the 
speakers  of  both  houses,  and  approved  by  the  governor,  Feb- 
ruary 14,  1863,  the  third  section  of  which  is  as  follows: 

"  Section  3.  The  sum  of  fifty  thousand  dollars  be  and  the 
same  is  hereby  appropriated,  or  so  much  thereof  as  may  be 
necessary,  to  be  disbursed  in  aid  of  the  sick  and  wounded  Illi- 
nois soldiers;  to  defray  the  contingent  expenses  of  the  execu- 
tive department;  for  the  pay  of  clerks  in  the  governor's  office; 
of  messengers  on  public  service  by  order  of  the  governor;  of 
assistants  in  the  adjutant  general's  office;  quartermaster  gen- 
eral's office,  and  commissary  general's  office;  telegraphing, 
postage,  and  other  incidental  expenses.  The  same  to  be  ex- 
pended as  is  provided  in  an  act  entitled  '  An  act  to  provide  for 
extraordinary  expenditures  in  the  executive  department,'  ap- 
proved May  2,  1861." 

The  facts  bearing  upon  the  validity  of  said  act,  which  was 
the  sole  question  at  issue,  are  sufficiently  stated  in  the  opinion 
of  the  court. 

Grimshaw  <&  Williams,  for  relator.  Stewart,  Edwards  c& 
Brown,  for  respondent. 

*Walker,  C.J.  This  was  an  application  for  a  per-  [133*] 
emptory  writ  of  mandamus,  to  compel  the  state  treas- 
urer to  countersign  and  register  an  auditor's  warrant.  The 
journals  of  the  two  houses  of  the  general  assembly,  not  hav- 
ing been  returned  and  filed  with  the  secretary  of  state,  and 
still  being  in  the  hands  of  the  clerks  of  the  two  houses,  the 
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auditor  acted  alone  upon  the  bill  signed  by  the  president  of 
the  senate,  the  speaker  of  the  house,  and  approved  by  the  gov- 
ernor, which  was  regularly  deposited  in  the  office  of  the  secre- 
tary of  state  as  a  valid  and  binding  law.  By  the  defendant  it 
is  insisted  that  whilst  the  bill  has  the  forms  of  law,  it  was  in 
fact  never  passed  by  the  house  of  representatives,  and  conse- 
quently has  no  binding  force. 

The  petition  sets  up  a  performance  of  services,  which,  if 
the  act  is  binding  as  a  law,  entitles  relator  to  a  warrant  on  the 
treasury,  for  the  sum  allowed  by  the  governor.  Nor  does  the 
return  controvert  the  correctness  of  the  charges  made  for  the 
services  rendered,  but  relies  alone  as  a  defense  upon  the  alle- 
gation that  there  is  no  law  authorizing  its  payment.  The  re- 
turn denies  that  the  bill  making  the  appropriation  for  the 
payment  for  such  services,  and  under  which  the  warrant  was 
drawn,  was  ever  adopted,  or  became  a  law,  and  that 
[134*]  there  is  any  legal  authority  *for  countersigning  or  re- 
gistering his  warrant.  It  also  alleges,  that  the  bill 
under  which  it  was  drawn  was  never  passed  by  the  house,  but 
was  substituted  for  a  bill  that  did  pass  that  body,  and  was 
presented  to  the  speaker  and  by  him  signed  and  also  approved 
by  the  governor. 

It  appears  from  the  senate  journal,  that  two  bills  were  in- 
troduced into  and  passed  that  body  with  precisely  the  same 
title.  They  were  entitled,  "An  act  to  provide  for  the  ordinary 
and  contingent  expenses  of  the  government  until  the  adjourn- 
ment of  the  next  regular  session  of  the  general  assembly." 
One  of  these  bills  was  numbered  two  hundred  and  two,  and 
the  other  two  hundred  and  three.  The  bill  in  dispute  was 
two  hundred  and  two,  and  contained  a  section  appropriating 
fifty  thousand  dollars,  or  so  much  thereof  as  might  be  neces- 
sary, to  be  disbursed  in  aid  of  sick  and  wounded  Illinois  sol- 
diers; to  defray  the  contingent  expenses  of  the  executive  de- 
partment; for  the  pay  of  clerks  in  the  governor's  office;  of 
messengers  on  public  service,  by  order  of  the  governor;  of 
assistants  in  the  adjutant  general's  office;  quartermaster  gen 
eral's,  and  commissary  general's  office;  telegraphing;  postage 
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and  other  incidental  expenses.  The  same  to  be  expended  as 
provided  in  an  act  to  provide  for  extraordinary  expenditures  in 
the  executive  department. 

It  is  alleged  that  bill  number  two  hundred  and  three,  which 
was  passed  by  the  house,  did  not  contain  all  of  the  provisions 
contained  in  bill  two  hundred  and  two,  and  that  the  provis- 
ions before  referred  to  were  not  in  the  first  named  bill.  The 
journals  of  the  senate  show  that  both  of  these  bills  were 
passed  by  that  body,  and  were  sent  to  the  house  for  its  con- 
currence. The  house  journal  shows,  that  on  the  14th  day  of 
February,  1863,  bill  numbered  two  hundred  and  three  was 
taken  up  and  passed,  but  no  action  appears  from  the  journals, 
to  have  been  taken  upon  bill  numbered  two  hundred  and  two. 
But  the  senate  journal  shows,  that  on  the  third  day  of  June, 
1863,  that  body  received  a  message  from  the  house  informing 
them  that  the  house  had  concurred  in  the  passage  of  senate 
bill  two  hundred  and  three,  and  also  that  through  er- 
ror the  bill  two  hundred  and  Hwo  was  reported  back  [135*] 
tc  the  senate  as  having  passed  the  house,  and  that  it 
did  not  pass,  and  asking  its  return. 

Oral  evidence  was  received  in  the  case,  only  to  identify  the 
journals  of  the  two  houses,  and  these  two  bills,  but  for  no 
other  purpose.  From  that  evidence,  it  appears  that  these  two 
bills  were  distinguished  from  each  other  by  the  numbers  they 
severally  bore,  and  which  had  been  placed  on  them  by  the 
clerk  of  the  senate.  It  also  appears  from  the  house  journal 
that  it  was  bill  numbered  two  hundred  and  three,  which 
passed  that  body,  and  they  failed  to  show  that  bill  numbered 
two  hundred  and  two,  the  bill  in  controversy,  ever  passed  the 
house.  No  entry  in  reference  to  the  latter  bill  is  found  on 
the  house  journals  at  either  the  regular  or  adjourned  session. 
As  to  that  bill,  it  seems  that  the  house  at  no  time  ever  took 
any  action  whatever,  unless  it  was  to  request  the  senate  to  re- 
turn it  to  the  house.  Thus  it  is  clear  from  the  journals  that 
the  bill  under  consideration  was  never  adopted  as  a  law,  not- 
withstanding it  has  the  signatures  of  the  two  speakers  and 
the  approval  of  the  governor. 
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Were  it  not  for  the  somewhat  peculiar  provision  of  our 
constitution,  which  requires  that  all  bills,  before  they  can  be- 
come laws,  shall  be  read  three  several  times  in  each  house, 
and  shall  be  passed  by  a  vote  of  a  majority  of  all  the  mem- 
bers elect,  a  bill  thus  signed  and  approved  would  be  conclu- 
sive of  its  validity  and  binding  force  as  a  law.  But  this  pro- 
vision having  been  adopted,  to  prevent  improvident  legisla- 
tion, and  to  prevent  the  enforcement  of  bills  that  were  never 
enacted  into  laws,  the  means  for  its  enforcement  are  implied. 
It  is  true  that  these  means  are  negative  and  not  positive  in 
their  character.  Whilst  neither  of  the  other  coordinate 
branches  of  the  government  have  authority  to  command  its 
observance,  the  judicial  and  executive  departments  are  not 
bound  to  enforce  such  bills  as  laws.  Whilst  they  are  prima 
facie  binding,  still,  when  it  appears  from  the  journals,  that 
either  of  these  constitutional  requirements  is  wanting,  the 
provisions  of  the  bill  will  not  be  enforced.  According  to  the 
theory  of  our  legislation,  when  a  bill  has  became  a  law,  there 
must  be  record  evidence  of  every  material  require- 
[*136]  *ment,  from  its  introduction  until  it  becomes  a  law. 
And  this  evidenee  is  found  upon  the  journals  of  the 
two  houses. 

The  question  has  been  discussed  whether  the  journals  may 
be  referred  to,  for  the  purpose  of  overcoming  the  presump- 
tion of  the  validity  of  a  printed  act  with  all  the  forms  of  a 
law.  Were  the  question  one  of  first  impression,  it  might  be 
more  embarrassing  than  it  now  is,  having  been  in  numerous 
cases  authoritatively  determined,  by  this  and  other  tribunals 
of  sister  states,  whose  organic  laws  contain  substantially  sim- 
ilar provisions  to  that  of  ours.  In  fact,  so  far  as  we  have 
been  able  to  find,  the  decisions,  in  every  case  but  one,  where 
this  question  has  arisen,  hold  that  the  journals  may  be  re- 
sorted to  for  the  purpose  of  invalidating  the  enactment.  We 
are  not,  however,  prepared  to  say  that  a  different  rule  might 
not  have  subserved  the  public  interest  equally  well,  leaving 
the  legislature  and  the  executive  to  guard  the  public  interest 
in  this  regard,  or  to  become  responsible  for  its  neglect. 
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The  case  of  The  State  v.  MeBride,  4  Mo.,  303,  is  perhaps 
<me  of  the  earliest  cases  in  which  the  question  has  arisen 
whether  the  journals  of  the  two  houses  might  be  resorted  to 
for  the  purpose  of  showing  a  want  of  compliance  with  the 
requirements  of  the  constitution.  That  case  involved  the 
question,  whether  an  amendment  of  the  state  constitution  had 
been  adopted  by  a  two-third  vote  of  the  two  houses  as  that 
instrument  required.  It  was  there  held  that  as  two-thirds 
of  the  members  had  voted  for  the  amendment,  it  became  a 
part  of  their  organic  law.  The  fact  that  the  court  refer  to 
the  number  of  votes  cast  is  conclusive  to  our  minds  that  the 
journals  were  consulted,  and  controlled  the  decision  of  the 
court.  In  that  case  the  question  was  raised  and  insisted  up- 
on, that  the  court  had  no  right  to  go  behind  the  signatures  of 
the  speakers,  and  the  approval  of  the  governor,  but  the 
houses  were  the  judges  whether  they  had  proceeded  constitu- 
tionally. But  the  objection  was  disallowed  when  the  court 
made  the  inquiry,  and  passed  upon  the  question. 

In  the  case  of  Thomas  v.  Dakin,  22  Wend.,  9,  this  question 
was  before  the  court.  In  the  decision  of  that  case,  the  consti- 
tutionality of  their  general  banking  law  was  involved. 
It  was  *there  intimated  but  not  directly  decided,  that  [137*] 
it  must  appear  that  the  constitutional  requirement,  that 
two-thirds  of  the  members  of  each  house  must  coucur  in  its 
passage,  must  be  observed.  It  was,  however,  held,  that  the 
question  should  have  been  presented  by  plea,  and  the  question 
was  not  determined  in  that  case.  In  the  case  of  Warner  v. 
Beers,  23  Wend.,  103,  the  same  question  arose,  and  it  was 
held  that  the  banks  formed  under  the  general  law  of  the  state, 
on  that  subject,  were  not  corporations  in  the  legal  acceptation 
of  the  term,  and  that  a  two-thirds  vote  was  not  requisite  to 
the  validity  of  the  law.  Chancellor  Walworth,  in  delivering 
a  separate  opinion  in  the  last  named  case,  says,  that  upon  a 
demurrer  to  the  declaration,  the  court  will  not  look  beyond 
the  statute  book,  to  ascertain  whether  the  act  was  passed  by  a 
two-thirds  vote,  or  by  a  mere  majority,  if  a  court  has  such 
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power  in  any  mode  to  institute  such  an  inquiry.     But  lie  ex- 
pressly waives  a  decision  of  that  question. 

The  Supreme  Court  of  Ohio  in  the  case  of  The  State  v. 
Maffitt,  5  Ohio,  223,  held,  that  the  journals  of  the  two  houses 
might  be  resorted  to,  for  the  purpose  of  determining  whether 
a  person  acting  as  a  judge  has  been  properly  elected  by  the 
legislature.  Again,  in  the  case  of  The  People  v.  Purely,  2 
Hill,  31,  Chief  Justice  Bronson,  in  a  dissenting  opinion,  held 
that  when  the  question  was  raised,  whether  an  act  had  been 
adopted  by  a  vote  of  two- thirds  of  the  members  of  the  legisla- 
ture, the  question  may  be  determined  by  the  journals.  This 
case  was  taken  to  the  Court  of  Errors,  where  the  decision  of 
the  supreme  court  was  reversed.  A  portion  of  the  members 
of  the  court  placed  their  decision  upon  the  same  grounds  that 
had  been  taken  by  Chief  Justice  Bronson. 

In  the  case  of  Debow  v.  The  People,  1  Denio,  9,  the  Su- 
preme Court  of  New  York  held  that  it  was  the  duty  of  the 
court  to  examine  and  decide  whether  any  law  falling  within 
the  two-thirds  clause  of  the  constitution  has  received  the  re- 
quired number  of  votes  to  give  it  validity.  It  was  also  held 
that  if  it  had  not,  the  supposed  law  was  utterly  void.  And  in 
that  case,  it  is  said,  that  the  conclusion  is  sustained,  not  by 

mere  dicta,  but  upon  the  express  adjudications  of  the 
[138*]  Court  for  the  *Correction  of  Errors.     Again,  in  the 

case  of  Eld  v.  Gorham,  20  Cow.,  9,  it  is  said,  "  Al- 
though it  would  indeed  be  practicable,  by  an  examination  of 
the  journals  and  files  of  the  two  branches  of  the  legislature,  to 
ascertain  which  those  revised  acts  are,  it  would  in  most  cases 
be  exceedingly  inconvenient,  and  in  some,  very  difficult  to  do 
so,  from  a  want  of  access  to  those  sources  of  information." 
The  question  in  this  case  was,  whether  an  act  embraced  in  the 
printed  volume  of  revised  laws  of  the  state  had  in  fact  been 
revised,  and  it  is  manifest  from  the  opinion,  that  the  court 
regarded  a  resort  to  the  journals  as  a  legitimate  mode  of  de- 
termining whether  a  law  had  been  properly  enacted.  It  is 
true  the  court  says  that  such  a  course  would  be  inconvenient 
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and  in  some  cases  difficult,  but  they  say  it  would  be  practi 
cable. 

In  the  Supreme  Court  of  Indiana,  in  the  case  of  McCulloch 
v.  The  State,  11  Ind.,  524,  it  was  held,  that  the  journals  of 
the  two  houses,  being  required  by  the  constitution  to  be  kept, 
are  conclusive  evidence  of  the  facts  appearing  upon  their  face. 
And  the  case  of  Green  v.  Graves,  1  Douglass  (Mich.),  351, 
seems  to  fully  recognize  the  rule,  that  the  journals  may  be 
resorted  to,  for  the  purpose  of  ascertaining  whether  a  law  has 
been  constitutionally  adopted.  In  the  case  of  Furgusson  v. 
The  Miners'  Bank,  Sneed  (Tenn.),  609,  it  is  held  that  where 
a  bill  has  not  been  read  on  three  several  days,  in  each  house, 
as  required  by  the  constitution,  it  would  fail  to  become  a  law. 

The  case  of  Southward  v.  Palmyra  <&  Jackson  R.  i?.,  2 
Gibbs  (Mich.),  2S7,  recognizes  the  right  of  the  court  to  look 
beyond  the  enrolled  bill,  to  determine  whether  two-thirds  of 
the  members  of  each  house  had  voted  for  the  bill,  in  accord- 
ance with  the  requirements  of  the  fundamental  law.  It  is  true, 
in  this  case,  that  the  question  before  the  court  was,  whether  the 
constitution  required  the  votes  of  two- thirds  of  all  the  mem- 
bers elect  or  only  of  a  quorum  to  pass  such  a  bill.  But  the 
fact  that  the  court  looked  into  the  journals  in  determining  the 
question,  and  decided  that  the  bill  had  the  requisite  number 
of  votes,  shows  that  the  court  exercised  the  power  to  go  be- 
hind the  signatures  of  the  speakers  and  approval  of  the 
governor,  to  determine  the  validity  of  the  *law.  In  [139*] 
the  case  of  Fowler  v.  Pierce,  2  Cal.,  165,  the  court 
held  the  enrolled  bill  was  prima  facie  valid,  but  the  courts 
might  go  behind  the  bill  to  ascertain  whether  all  the  constitu- 
tional requirements  had  been  performed,  —  its  prima  facie 
character  might  be  rebutted.  Such  is  the  position  taken  by 
most,  if  not  all  of  the  cases  before  referred  to,  and  seems  to  be 
the  settled  law  of  those  courts.  The  enrolled  bill  or  printed 
volume  of  laws  will  be  regarded  as  having  received  all  the 
essential  requirements,  to  render  them  valid  and  binding,  un- 
til that  presumption  is  rebutted  by  the  journals  of  the  two 
houses. 
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Again,  the  supreme  court  of  New  Hampshire,  in  an  opinion 
given  to  the  governor  of  the  state,  35  N.  EL,  579,  hold  that 
the  journals  of  the  two  houses  may  be  inspected,  for  the  pur- 
pose of  ascertaining  whether  what  purports  to  be  a  law  has 
received  the  assent  of  the  two  houses  in  the  mode  prescribed 
by  the  constitution.  In  that  case  the  bill  was  signed  by  the 
speakers  of  both  houses,  and  had  received  the  approval  of  the 
governor.  They  held  that  in  such  a  case  the  bill  is  prima 
facie,  but  not  conclusively,  a  law,  but  where  it  fails  to  appear 
by  the  journals  that  one  of  the  houses  had  concurred  in  an 
amendment  to  the  bill,  that  the  presumption  was  destroyed, 
and  the  bill  would  be  held  inoperative  and  void  as  an  enact- 
ment. That  the  evidence  of  its  passage  must  appear  from  the 
journals  or  it  would  not  be  sustained. 

Opposed  to  these  cases,  *we  only  find  that  of  Green  v.  Wil- 
bur, 33  George  (Miss.),  650.  It  was  there  held  by  a  majority 
of  a  divided  court,  that  the  signatures  of  the  speakers  of  the 
two  houses,  and  the  approval  of  the  bill  by  the  governor,  was 
conclusive.  But  the  dissenting  opinion  of  Chief  Justice  Smith 
maintains  the  opposite  ground,  and  is,  to  our  minds,  the  most 
satisfactory,  as  being  in  harmony  with  the  rule  adopted  by 
other  courts. 

Having  referred  to  the  decisions  of  other  courts  on  this 
question,  it  may  be  proper  to  refer  to  the  cases  determined  by 
our  own  court.  The  first  case  in  our  reports  is  The  People 
v.  Campbell,  3  Gilm.,  466.  It  was  there  held  that  the  legis- 
lature did  not  possess  the  power  to  repeal  a  law,  by 
[140*]  joint  resolution,  ^without  undergoing  the  three  several 
readings  prescribed  by  the  constitution.  It  is  true,  it 
does  not  appear  that  any  question  was  raised  as  to  the  right 
of  the  court  to  resort  to  the  journals  of  the  two  houses  to  test 
the  validity  of  the  law.  But  the  journals  were  resorted  to, 
and  upon  them  the  case  was  decided. 

The  next  case  is  that  of  Spangler  v.  Jacoby,  14  111.,  297. 

In  that  case  it  was  urged  that  the  law  was  inoperative  and 

void,  because  a  majority  of  all  the  members  elect,  in  each 

branch  of  the  legislature,  did  not  concur  in  its  passage.     And 
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the  court  sustained  the  objection,  holding,  that  the  ayes  and 
noes  appearing  upon  the  journals  is  the  only  test  of  its  valid- 
ity, and  that  they  must  appear  upon  the  journals.  It  was 
likewise  held  that  the  printed  statute  book  is  not  conclusive 
evidence  of  the  correctness  of  a  law,  but  that  it  may  be  cor- 
rected by  the  enrolJed  bill  on  file  in  the  office  of  the  secretary 
of  state.  It  was  also  held  that  it  may  be  shown  from  the 
journals  that  a  particular  act  passed  in  conformity  to  the  re- 
quirements of  the  constitution.  That  when  the  validity  of 
such  an  act  is  denied,  the  journals  may  be  appealed  to  for  the 
purpose  of  determining  the  question.  It  was  also  held,  that 
the  signatures  of  the  speaker  of  the  senate,  the  speaker  of  the 
house,  and  the  approval  of  the  governor  of  the  state,  to  a  bill, 
is  presumptive  evidence  that  it  became  a  law  under  the  con- 
stitution; but  the  presumption  may  be  rebutted  by  the  jour- 
nals of  the  two  houses.  And  the  court,  on  the  evidence  af- 
forded by  the  journals,  held  that  the  constitutional  require- 
ments had  not  been  observed,  and  that  the  law  was  inoperative 
and  void. 

The  next  case  is  that  of  Turley  v.  Logan  County,  17  111., 
151.  It  was  there  held,  that  the  journals  must  show  that  the 
constitutional  requirements  had  been  observed.  The  court 
also  fully  recognize  the  principle  announced  in  the  case  of 
Spangler  v.  Jacohy.  The  journals  having  been  produced,  it 
appeared  that  the  same  legislature  had  corrected  their  jour- 
nals, at  a  subsequent  session,  from  the  minutes  of  the  clerk, 
so  as  to  conform  to  the  constitutional  requirements;  this  was 
held  to  be  sufficient,  and  the  validity  of  the  law  was 
sustained. 

*The  next  case  is  that  of  Prescott  v.  The  Board  of  [141*] 
Trustees  111.  da  Mich.  Canal,  19  111.,  324.  It  was 
there  held  that  an  act  was  inoperative  because  the  journal 
failed  to  show  that  the  senate  had  concurred  in  an  amendment 
to  the  bill  adopted  by  the  house.  The  journals  were  inspected, 
and  the  court  held  that  they  overcome  the  presumption  cre- 
ated by  the  signatures  of  the  speakers  of  the  two  houses  and 
approval  of  the  governor.     The  case  of  Spangler  v.  Jacohy 
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was  again  referred  to  and  approved,  as  announcing  the  correct 
rule.  The  case  of  The  Supervisors  v.  The  People ,  25  111., 
181,  limits  the  rule  adopted  in  Campbell  v.  The  People.  It 
is  there  held  that  although  the  journals  failed  to  show  that  the 
bill  was  read  three  several  times  in  each  house,  the  constitu- 
tion not  requiring  that  fact  to  be  recorded,  the  law  would  not 
for  that  reason  be  invalid.  But  it  was  there  said,  in  accord- 
ance with  the  rule  in  the  case  of  Spangler  v.  Jacohy,  that 
under  the  constitution  it  was  requisite  to  the  validity  of  an 
act  that  the  ayes  and  noes  should  appear  upon  the  journals. 

Upon  an  inspection  of  the  house  journal,  it  appears  that  the 
bill  in  controversy  was  never  put  upon  its  passage.  It  does 
not  appear  to  have  been  read  in  the  house,  or  any  vote  taken 
upon  either  reading  or  its  passage.  The  journal  is  wholly 
silent  as  to  this  bill,  and  it  does  nob  appear  that  the  ayes  and 
noes  were  called  and  spread  upon  the  journals  upon  its  pass- 
age, or  that  a  majority  of  the  members  elect  voted  for  its 
adoption.  We  have  seen  that  all  the  cases  in  which  the  ques- 
tion has  been  presented  ro  this  court,  hold  that  this  fact  must 
appear  upon  the  journals  as  a  requisite  to  the  validity  of  a 
law.  This  being  wanting,  the  law  was  a  nullity,  and  the  aud- 
itor was  not  authorized  to  draw  the  warrant,  nor  the  treas- 
urer to  countersign  and  register  it.  The  journals  do  show, 
however,  that  a  bill  of  the  same  title,  but  containing  different 
provisions,  did  pass  the  house,  and  owing  to  the  similarity  of 
the  titles  of  the  two  bills,  or  by  some  other  means,  this  bill 
was  signed  and  approved.  This  appears  by  the  journal  of  the 
house,  and  from  its  message  to  the  senate,  in  which  they  say 
that  the  bill  never  passed  that  body. 

To  hold  this  to  be  a  valid  law,  we  would  have  to  re- 
[142*]  verse  all  *of  the  former  decisions  of  this  court  on  the 
question,  as  well  as  disregard  the  current  of  the  decis- 
ions of  other  courts  in  the  different  states  of  the  Union. 
Whatever  may  have  been  our  inclination,  had  the  question 
been  presented  for  the  first  time  by  this  case,  the  weight  of 
authority  and  the  prior  decisions  of  this  court  must  control. 
But  we  have  reviewed  all  the  cases  in  which  this  question  has 
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been  presented,  so  far  as  we  have  been  able  to  find  them,  and 
thus  it  is  seen  that  the  decisions  of  this  court  are  in  harmony 
wTith  the  adjudged  cases  of  other  courts. 

For  these  reasons,  the  writ  of  mandamus  must  be  refused. 

Mandamus  refused. 

Breese,  J.     I  concur  in  refusing  the  mandamus. 


Samuel  Favorite  vs.  Thomas  Lord  and  La  Fayette  II.  Smith. 

Setoff  :  By  maker  of  'promissory  note  when  sued  by  remote  indorsee. 
Under  section  8,  chapter  73,  Rev.  Stat.,  1845  (p.  385),  providing  that,  if 
any  note,  bond,  bill,  etc.,  shall  be  indorsed  after  the  day  on  which 
the  money  or  property  therein  mentioned  becomes  due  and  payable, 
and  the  indorsee  shall  institute  an  action  thereon  against  the  maker 
of  the  same,  the  defendant,  being  maker,  shall  be  allowed  to  set  up 
the  same  defense  that  he  might  have  done  had  the  said  action  been 
instituted  in  the  name  and  for  the  use  of  the  person  or  persons  to 
whom  the  said  note,  bond  bill,  etc.,  was  originally  made  due  and 
payable,1  in  an  action  at  law  by  a  remote  indorsee  against  the 
maker  of  a  note,  the  defendant  cannot  plead  a  setoff  against  one  of 
the  intermediate  indorsers,  notwithstanding  such  setoff  existed  and 
was  held  by  the  defendant  against  such  intermediate  indorser  while 
he  was  the  holder  of  the  note,  and  the  note  was  assigned  by  him  after 
its  maturity.  The  defense  of  setoff  is  statutory,  and  relates  to  claims 
or  demands  against  the  plaintiff  in  the  action.  Those  claims  or  de- 
mands must  be  mutual;  in  this  case  the  claim  is  not  a  claim  against 
the  plaintiff,  nor  against  the  payee  of  the  note,  and  is  not  made  by 
statute  a  subject  matter  of  setoff.  Lord  v.  Favorite,  29  111.,  149,  over- 
ruled, and  Root  v.  Irwin,  18  id.,  followed. 

Equitable  Setoff:    Same. 

But  where  the  case  is  not  within  the  statute  (Rev.  Stat.,  1845,  385,  sec.  8), 

the  defendant  being  the  maker  of  the  note,  who  is  the  holder  of  the 

cross-demand  against  an  intermediate  indorser,  may,  as  it  seems,  in 

case  of  the  insolvency  2  of  such  indorser,  have  a  setoff  in  equity.    In 


1  See  Rev.  Stat.,  1874,  p.  719,  sees.  11,  12  By  said  sec.  11,  the  above 
statute  is  amended  by  adding  after  the  word  '*  payable,"  at  the  end  of  said 
provision,  the  words,  "or  any  intermediate  holder." 

2  See  Raleigh  v.  Raleigh,  post,  512;  Derby  v.  Gage,  38  111.,  27;  Phelps  v. 
Reeder,  39  id.,  172;  Hughes  v.  Trahern,  64  id.,  48;  Hall  v.  Kimball,  77  id., 
161. 
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such  a  proceeding,  he  can  have  the  cross-demand  fully  adjusted,  and 
the  assignee  of  an  overdue  note  from  an  insolvent  takes  it  subject  to 
this  equity. 

Pleading  :  Gross-demands  of  maker  against  payee,  in  suit  by  indorsee,  not 
to  be  pleaded  as  a  setoff. 
Where  the  note  sued  on  by  an  indorser  was  transferred  after  due,  the 
maker,  in  setting  up,  as  a  defense,  a  cross-demand  held  by  him  against 
the  payee  before  he  assigned  the  note,  should,  as  it  seems,  plead 
specially  under  the  statute,  the  demand  to  be  used  as  a  defense,  or  so 
much  thereof  as  may  be  necessary,  and  not  plead  a  setoff. 

Promissory  Note  :    Subject  to  what  defenses  when  assigned  after  maturity. 

The  assignee  of  a  note  after  due  takes  it  subject  to  all  the  claims  and 

demands  the  maker  had  against  the  payee  and  indorsers,  and  which 

he  can    set  up  in  his  defense  to  a  suit  brought  by  the  assignee,  the 

same  as  though  the  suit  was  brought  by  the  payee. 

Payment  :  By  maker  of  note  to  intermediate  indorser. 
At  the  common  law,  if  the  maker  paid  the  note  to  an  intermediate  in- 
dorser, while  in  his  hands,  at  or  after  its  maturity,  that  might  be  a 
good  payment,  and  available  to  the  maker  in  the  hands  of  any  one  to 
whom  it  might  subsequently  be  assigned;  but  it  would  not  then  come 
within  the  provisions  of  the  statute  (Rev.  Stat.,  1845,  p.  385,  sec.  8). 
Dictnm  in  Root  v.  Irwin,  18  111.,  148,  per  Caton,  C.  J.,  approved. 

Error  to  Superior  Court  of  Chicago. 

Assumpsit  by  plaintiff  in  error,  as  assignee,  against  defend- 
ants in  error,  as  makers,  of  the  following  promissory  note: 

"  Chicago,  April  /<?,  1861. 

"Two  months  after  date,  we  promise  to  pay  to  the  order  of 
Wahl  Brothers,  five  hundred  and  eighty-nine  dollars,  at  West- 
ern Marine  Bank,  value  received.  Lord  &  Smith." 

Indorsed :     "  Wahl  Bros." 

The  defendants  pleaded  the  general  issue,  and  gave  notice 
as  follows: 

"  Take  notice  that  the  above  named  defendants,  on  the  trial 
of  this  cause,  will  give  in  evidence,  and  insist  that,  at  the  time 
when  the  note  sued  upon  in  this  cause  became  due  and  paya- 
ble, and  for  a  long  time  before,  and  for  a  long  time  thereafter, 
it  was  the  property  of  Francis  A.  Hoffmann,  Otto  Gelpcke, 
and  Alexander  Siller,  doing  business  in  the  city  of  Chicago, 
under  the  name  and  style  of  Hoffman  &  Gelpcke,  and  in 
their  actual  possession  and  control  ;  and  on  the  day  of  pay- 
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ment  of  said  note,  and  while  the  same  was  still  owned  and 
possessed  by  the  said  Hoffman  and  Gelpcke,  the  said  defend- 
ants then  being,  and  for  a  long  time  before  having  been,  the 
owners,  and  having  the  actual  possession  of  a  certain  paper, 
commonly  called  a  certificate  of  deposit,  in  words  and  figures 
substantially  as  follows,  to  wit: 

4  $710.37.  Chicago,  April  22,  1861.  No.  27,291. 

"  '  Buell,  Hill  &  Granger  have  deposited  with  us  seven  hun- 
dred and  forty  and  thirty-seven  one-hundredths  dollars,  in  cur- 
rency, payable  on  return  hereof  to  the  order  of  J.  H.  Lester. 

"  '  Hoffman  &  Gelpcke.'  " 
Indorsed  as  follows: 

"  '  Pay  Buell,  Hill  &  Granger,  or  order.       J.  H.  Lester. 

"  i  Pay  Lord  &  Smith,  or  order. 

"  '  Buell,  Hill  &  Granger.'  " 

"  Under  and  by  virtue  of  which  said  certificate,  and  the  said 
indorsements,  the  said  defendants  were  entitled  to  have  and 
demand  of  said  Hoffman  &  Gelpcke,  the  said  sum  of  $740.37 
iand  that  sum  being  then  and  there  due  to  said  defendants, 
from  the  said  Hoffman  &  Gelpcke,  the  said  defendants  then 
and  there  applied  to  the  said  Hoffman  &  Gelpcke,  and  showed 
them  the  said  certificate,  so  as  aforesaid  indorsed,  and  offered 
and  demanded  to  surrender  the  same  to  them,  and  apply  the 
same,  or  so  much  thereof  as  might  be  necessary  to  pay  the 
said  note,  which  the  said  Hoffman  &  Gelpcke  refused  to  allow. 
And  these  defendants  will  further  prove,  that  the  said  plaintiff 
took  or  procured  the  said  note  from  the  said  Hoffman  & 
Gelpcke  long  after  the  same  became  due  and  payable,  and  after 
the  right  of  said  defendants  had  accrued;  and  that  the  said 
Hoffman  &  Gelpcke  now  do  and  have  ever  since  that  time, 
owed  the  said  sum  of  $740.37  to  the  said  defendants,  which 
sum  is  still  due  and  unpaid,  and  that  the  said  defendants  will 
set  off  and  allow  on  the  trial  of  this  cause,  so  much  of  the  said 
sum  of  $740.37,  against  the  said  demand  of  the  said  plaintifl 
on  said  note,  as  will  be  sufficient  to  satisfy  and  discharge  the 
same,  according  to  the  form  of  the  statute  in  such  case  made 
and  provided. 
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"  And  the  said  plaintiff  will  take  further  notice  that  ,<n  the 
trial  of  this  cause,  the  said  defendants  will  prove  and  insist 
that  whatever  right  the  said  plaintiff  has  in  said  note,  if  he 
has  any  right  therein,  was  acquired  after  the  same  became 
due;  and  that  at  the  time  when  the  same  so  became  due,  and 
while  the  same  was  the  property  of  Hoffman  &  Gelcpke, 
through  whom  the  said  plaintiff  procured  the  same,  the  said 
Hoffman  &  Grelpcke  were,  and  ever  since  have  been,  and  still 
are,  indebted  to  the  said  defendant  in  the  further  sum  of 
$740.37  upon  a  certain  certificate,  commonly  called  a  certifi- 
cate of  deposit,  becoming  due  the  22d  day  of  April,  1861,  and 
payable  in  currency,  on  the  return  of  said  certificate  to  the 
order  of  J.  H.  Lester,  and  duly  indorsed  to  the  said  defendant 
before  the  day  of  the  payment  of  said  note;  and  that  the  said 
defendant  will  set  off  and  allow,  on  the  trial  hereof,  so  much 
of  the  said  sum  as  will  be  sufficient  to  satisfy  and  discharge 
such  demand,  according  to  the  forms  of  the  statute  in  such 
case  made  and  provided." 

On  the  first  trial  of  the  cause  below,  the  plaintiff  read  said 
note  in  evidence  and  rested.  The  defendant  then  offered  to 
prove  the  facts  set  forth  in  said  notice;  and  also  offered  in  evi- 
dence said  certificate  of  deposit,  and  to  prove  that  on  the  day 
defendants  offered  the  same  to  Hoffman  &  Gelpcke,  as  set  out 
in  the  notice,  there  was  posted  in  their,  Hoffman  &  Gelpcke's, 
bank,  a  notice  that  bills  of  all  Illinois  banks  would  be  taken 
in  payment  of  notes  due  them,  which  evidence  being  objected 
to,  was  excluded  by  the  court,  and  a  verdict  was  found  and 
judgment  rendered  for  the  plaintiff.  On  appeal  this  judgment 
was  reversed  and  the  cause  remanded  (see  the  case  reported 
in  29  111.,  149). 

On  the  second  trial  of  the  cause  in  the  court  below,  sub- 
stantially the  same  evidence  was  given  by  the  defendant  as 
was  offered  by  him  on  the  first  trial,  and  judgment  for  costs 
was  rendered  against  the  plaintiff. 

Arrington  <&  Dent,  for  plaintiff  in  error.  Jlurd,  Booth  c& 
Kramer,  for  defendants  in  error. 
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*Breese,  J.  On  this  assignment  of  error  on  this  [148*] 
record,  the  plaintiff  in  error  raises  this  question :  Could 
Eloffman  &  Gelpcke,  being  intermediate  indorsees  of  the  note  of 
Lord  &  Smith,  which  was  payable  in  specie,  properly  refuse 
to  take  in  payment  of  it  a  certificate  of  deposit  issued  by  them 
for  a  larger  sum  payable  in  currency?  Holding  the  note  at 
its  maturity,  as  indorsees,  and  having  previously  issued  the 
certificate  of  deposit  to  third  parties,  through  whose  indorse- 
ment the  defendants  in  error  acquired  it,  were  they  bound  to 
receive  it  in  satisfaction  of  this  note,  the  note  being  for  specie, 
and  the  certificate  for  currency  only? 

It  is  in  proof,  by  the  testimony  of  Siller,  that  the  refusal  of 
Hoffman  &  Gelpcke  to  receive  the  certificate  in  payment  of 
the  note,  was  based  on  the  fact  that  the  certificate  was  for  cur- 
renc}'  whilst  the  note  was  for  specie.  A.  J.  Smith  states,  that 
he  does  not  remember  that  this  was  the  nature  of  the  objec- 
tion; he  merely  states  the  paying  teller  of  Hoffman  &  Gelpcke, 
who  was  this  Mr.  Siller,  refused  to  accept  it  in  payment,  say- 
ing that  Lord  &  Smith  were  better  than  Hoffman  &  Gelpcke. 
This  witness  does  not  deny  that  the  refusal  was  based  on  the 
fact  that  the  note  was  for  specie,  whilst  the  certificate  was  for 
currency,  worth  less,  at  that  time,  than  specie. 

But  be  this  as  it  may,  this  certificate  was  pleaded  by  way  of 
setoff  by  a  notice  under  the  general  issue,  and  the  question 
is,  Was  it  so  pleadable? 

This  form  of  presenting  a  defense  of  this  kind  is  statutory, 
and  relates  to  claims  or  demands  against  the  plaintiff  in  the 
action.  Those  claims  or  demands  must  be  mutual.  In  this 
case,  the  claim  sought  to  be  set  off  by  the  defendants  in  error 
against  their  note  was  not  a  claim  against  the  plaintiff  in  the 
action,  nor  against  the  payee  of  the  note,  and  is  not 
made,  *by  the  statute  of  this  state,  a  subject  matter  of  [149*] 
setoff.  In  most  respects,  this  case  is  like  the  case  of 
Hoot  v.  Irwin,  18  111.,  148. 

If  Hoffman  and  Gelpcke  were  the  holders  of  this  note  at 
any  time,  by  indorsement,  a  setoff,  as  against  them,  could  not 
be  set  up  against  their  indorsee.     The  statute  does  not  pro- 
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^ide  for  such  a  case.  As  was  said  by  the  court,  in  the  case 
above  cited,  at  the  common  law,  if  the  makers,  the  defendants 
in  error,  paid  the  note  to  intermediate  indorsers  (Hoffman  and 
Gelpcke),  while  in  their  hands  at  or  after  its  maturity,  that 
might  be  a  good  payment  and  available  to  the  makers  of  the 
note  in  the  hands  of  any  one  to  whom  it  might  subsequently 
be  assigned,  but  it  would  not  then  come  within  the  provisions 
of  the  statute. 

The  note  having  been  transferred  after  due,  the  makers 
should  plead  specially  under  the  statute,  the  demand  to  be 
used  as  a  defense,  or  so  much  thereof  as  may  be  necessary, 
and  not  plead  as  a  setoff.  The  assignee  of  a  note  after  due 
takes  it  subject  to  all  the  claims  and  demands  the  maker  had 
against  the  payee  and  indorsers,  and  which  he  can  set  up  in 
his  defense  to  a  suit  brought  by  the  assignee,  the  same  as 
though  the  suit  was  brought  by  the  payee.     Scates'  Comp.  292. 

But  where  the  case  is  not  within  the  statute,  the  defendant, 
who  is  the  holder  of  the  cross  demand,  may,  in  case  of  insol- 
vency, have  a  setoff  in  equity.  In  such  a  proceeding  he  can 
have  the  cross  demand  fully  adjusted,  and  the  assignee  of  an 
overdue  note  from  an  insolvent  takes  it  subject  to  this  equity. 

The  defendants  here  never  had  any  defense  against  the 
payees  of  this  note,  nor  any  claim  against  them  of  any  nature. 
It  is  only  while  the  note  was  in  the  hands  of  an  intermediate 
indorser,  that  any  defense  existed,  and  then  only  as  against 
the  indorsers.  Nor  have  they  any  claim  or  demand  against 
the  plaintiff. 

When  this  case  was  before  this  court  at  the  April  term, 
1862,  it  was  erroneously  considered  that  Hoffman  and  Gelpcke 
were  the  payees  of  this  note,  hence  the  decision  of  the  case  as 
reported  in  29  111.,  153. 

The  views  here  presented  conflict  with  that  decision.  No 
claim  to  a  setoff  is  shown,  consequently  the  judgment  of  the 
court  below  must  be  reversed  and  the  cause  remanded. 

Judgment  reversed, 
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Cornelia  E.  Hichins  et  al.  vs.  Isaac  E.  Lyon  et  al. 

Judgment:    In  attachment,  when  not  to  exceed  amount  claimed  in  affidavit 
Where  there  is  no  appearance  by  the  defendant,  or  personal  service  o* 
the  writ,  a  judgment  should  not  be  rendered  in  an  attachment  suit 
for  a  greater  sum  than  is  claimed  by  the  affidavit.1 

Same  :    Not  to  exceed  ad  damnum} 
A  judgment  should  not  be  rendered  for  a  larger  sum  than  is  laid  in  the 
ad  damnum  clause  of  the  declaration. 

Same:    In  attachment,  return  of  "  not  found  "  not  necessary  since  1857. 
Under  the  provisions  of  the  act  of  February  12,  1857  (Laws  of  1857,  p. 
51),  a  return  of  non  est  inventus  is  not  necessary  to  authorize  the  ren- 
dition of  a  judgment  in  an  attachment  suit  upon  constructive  ser- 
vice by  publication. 

Error  to  Circuit  Court  of  McHenry  County. 

Suit  commenced  in  the  court  below  by  plaintiffs  in  error 
against  defendants  in  error  by  writ  of  attachment,  the  amount 
claimed  in  the  affidavit  for  the  writ,  and  in  the  ad  damnum, 
clause  of  the  declaration  being  $123,  and  the  defendants  be- 
low being  alleged  in  said  affidavit  to  be  nonresidents  of  this 
state.  The  record  did  not  contain  any  publication  notice,  nor 
any  sheriff's  return  of  service  upon  said  defendants,  or  that 
they  were  not  found.  Judgment  by  default  was  entered  for 
the  plaintiffs  and  against  the  defendants  for  $132.46. 

The  assignments  of  error  were:  (1)  The  rendition  of  judg- 
ment, in  the  absence  of  personal  service  upon  or  appearance 
by  defendants,  for  more  than  was  claimed  in  the  affidavit; 
(2)  The  rendition  of  judgment  for  more  than  the  sum  laid  in 
the  ad  damnum  clause;  (3)  The  rendition  of  judgment  in 
said  cause,  upon  publication  notice,  without  a  return  of  "  not 
found." 

Knox  <&  Heed,  for  plaintiffs  in  error.  L.  S.  Church,  for 
defendants  in  error. 

1  Steamboat  Clarion  v.  Moran,  18  111.,  501 ;  Hobson  v.  Emporium,  etc.  Co., 
42  id.,  306;  Forsyth  v.  Warren,  62  id.,  68. 

*Linder  v.  Monroe,  83  III.,  388;  Oakes  v.  Ward,  19  id.,  46;  Browne. 
Smith,  24  id.,  196;  Rives  v.  Kumler,  27  id.,  291;  Kelly  v.  National  Bank, 
64  id.,  541 ;  Pierson  v.  Finney,  37  id.,  29. 
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[151**]  *Begkwith,  J.  A  judgment  should  not  be  render- 
ed in  an  attachment  suit  for  a  greater  sum  than  is 
claimed  by  the  affidavit  where  there  is  no  appearance  by  the 
defendant  or  personal  service  of  the  writ  (12  111.,  198),  nor 
should  it  exceed  the  ad  damnum  of  the  plaintiffs'  declaration, 
Breese,  174;  3  Scam.,  347;  2  Gilm.,  375;  19  111.,  46;  22  id., 
287;  24  id.,  197;  27  id.,  293. 

We  are  of  the  opinion  that  a  return  of  non  est  inventus  is 
not  necessary  to  authorize  the  rendition  of  a  judgment  under 
the  provisions  of  the  act  of  February  12,  1857.  Laws  of 
1857,  p.  51. 

Reversed  and  remanded. 


William  Wayman  et  ux.  vs.  Isabella  Cocheane. 

Merger:  Of  the  cause  of  action  sited  on  in  the  judgment  or  decree.1 
By  a  judgment  at  law  or  a  decree  in  chancery,  the  contract  or  instru- 
ment upon  which  the  proceeding  is  based  becomes  entirely  merged 
in  the  judgment.  By  the  judgment  of  the  court,  it  loses  all  its  vital- 
ity, and  ceases  to  bind  the  parties  to  its  execution.  Its  force  and 
effect  are  then  expended,  and  all  remaining  legal  liability  is  trans- 
ferred  to  the  judgment  or  decree.  Once  becoming  merged  in  the 
judgment,  no  further  action  at  law,  or  suit  in  equity  can  be  main- 
tained on  the  instrument.  All  rights  and  liabilities  originally  im- 
posed by,  or  growing  out  of,  the  instrument  or  agreement,  terminates 
with  the  judgment  of  the  court. 

Interest:    Judgments  and  decrees  bear  only  six  per  cent} 
Although  a  bond  or  note  may  bear  ten  per  cent,  interest,  yet  when  a  judg- 
ment or  decree  is  rendered  upon  it,  the  instrument  is  merged,  and 
such  judgment  or  decree  will  bear  only  six  per  cent,  interest.    White 
v.  Haffaker,  27  111.,  349,  followed. 
Same  :     Bate  of  interest  where  a  foreclosure  is  decreed  after  judgment  has  been 
obtained  upon  the  note  or  bond. 
Where,  therefore,  a  bond  was  executed  bearing  ten  per  cent,  interest,  and 

1  See  Warren  v.  McNulty,  2  Gilm.,  355 ;  Runnamaker  v.  Cordray,  54  111., 
303. 

8  See  Mason  v.  Eakle,  Breese,  83;  Aldrich  v.  Sharp,  3  Scam.,  261;  MitcK- 
ell  v.  Mayo,  16  111.,  83;  Etuyre  v.  McDaniel,  28  id.,  201;  Hunter  v.  Hatch, 
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a  mortgage  given  to  secure  its  payment,  reciting  the  bond  and  con- 
taining a  covenant  for  the  payment  of  the  debt  and  interest  named  in 
the  bond  according  to  the  condition  thereto  annexed,  and  afterwards 
the  obligee  brought  suit  on  the  bond  and  recovered  a  judgment  at 
law  on  the  bond  for  the  principal  and  interest;  and  subsequently  a 
bill  was  filed  to  foreclose  the  mortgage  and  subject  the  premises  to 
sale  for  the  payment  of  the  mortgage  debt  and  interest,  and  upon  the 
hearing  the  court  rendered  a  decree  for  the  debt  and  unpaid  interest, 
at  the  rate  of  ten  per  cent,  per  annum,  from  the  date  of  the  bond  until 
the  rendition  of  the  decree:  Held,  that  this  was  erroneous,  and  that 
the  decree  should  have  been  for  the  amount  of  the  judgment,  with  six 
per  cent,  interest  thereon,  from  the  date  of  its  rendition  to  the  time 
the  decree  was  rendered. 

Mortgages  :    An  incident  of  the  debt;  assignment  of  debt  carries  the  mort- 
gage.1 
The  mortgage  is  only  an  incident  of  the  debt,  and  the  assignment  of  the 
debt,  in  equity,  carries  with  it  the  benefit  of  the  security. 

Same  :    Payment  of  debt  discharges  mortgage. 
The  payment  or  discharge  of  the  debt  satisfies  the  mortgage. 

Same:    Effect  of  reducing  debt  to  judgment. 
When  the  debt  has  been  changed  to  a  judgment,  the  mortgage  then  is 
changed,  in  effect,  to  a  security  for  the  payment  of  the  judgment. 

Same:    Same:    Satisfaction  of  judgment  discharges  mortgage. 
The  satisfaction  of  the  judgment  by  the  payment  of  the  sum  recovered, 
with  six  per  cent,  interest  per  annum,  would  discharge  the  mortgage. 

Same:    Same:   Assignment  of  judgment  transfers  mortgage. 
The  assignment  of  the  judgment  would  be  an  equitable  transfer  of  both 
the  judgment  and  the  mortgage. 

Measure  op  Damages:  In  action  on  covenant  to  pay  debt  secured  by  the 
mortgage. 
Where  a  bond  bearing  ten  per  cent,  interest  is  secured  by  mortgage  re- 
citing the  bond,  and  containing  a  covenant  for  the  payment  of  the 
debt  and  interest  named  in  the  bond  according  to  the  condition  there- 
to annexed,  and  the  bond  is  reduced  to  judgment  at  law,  a  subsequent 
suit  on  such  covenant  can  only  be  maintained  to  recover  damages 
equal  to  the  judgment  and  interest  at  six  per  cent. 

Ekrob  to  Superior  Court  of  Chicago. 

1  See  Mapps  v.  Sharpe,  32  111.,  13;  Hamilton  v.  Lubukee,  51  id., 415;  For- 
tier  v.  Darst,  31  id.,  212;  Pardee  v.  Lindley,  31  id.,  174;  Edgerton  v.  Young, 
43  id.,  464;  Wayman  v.  Cochrane,  35  id.,  152;  Kleeman  v.  Frisbie,  63  id., 
482;  Whiter  Sutherland,  64  id.,  181. 
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Foreclosure  bill  filed  in  the  court  below  by  defendant  in 
error  against  plaintiffs  in  error. 

The  case  is  sufficiently  stated  by  the  court. 

A.  W.  Windett,  for  plaintiffs  in  error.  Harwell  &  Smith, 
for  defendant  in  error. 

[154*]  *Walker,  C.  J.  The  only  question  which  we  pro- 
pose to  consider  in  this  case  is,  whether  the  court  be- 
low erred  in  computing  interest  at  the  rate  of  ten  per  cent. 
The  bond  bore  ten  per  cent.,  and  the  mortgage  given  to  secure 
its  payment  recites  the  bond  and  contains  a  covenant  for  the 
payment  of  the  debt  and  interest  named  in  the  bond  according 
to  the  condition  thereto  annexed.  Afterwards  the  defendant 
in  error  instituted  suit,  and  recovered  a  judgment  at  law  on 
the  bond  for  the  principal  and  interest.  This  bill  was  subse- 
quently filed  to  foreclose  the  mortgage  and  subject  the  prem- 
ises to  sale  for  the  payment  of  the  mortgage  debt  and  interest. 
On  the  hearing  in  the  court  below,  the  court  rendered  a  de- 
cree for  the  debt  and  unpaid  interest,  at  the  rate  of  ten  per 
cent,  per  annum,  from  the  date  of  the  bond  until  the  rendi- 
tion of  the  decree.  It  is  now  urged  that  this  was  erroneous, 
as  the  court  below  should  have  allowed  interest  on  the  judg- 
ment recovered  at  law,  at  the  rate  of  six  per  cent,  per  annum, 
from  its  date  until  the  time  of  rendering  the  decree. 

The  general  rule  is,  that  by  a  judgment  at  law  or  a 
[155*]  decree  in  ^chancery,  the  contract  or  instrument  upon 
which  the  proceeding  h  based  becomes  entirely  merged 
in  the  judgment.  By  the  judgment  of  the  court,  it  loses  all 
of  its  vitality  and  ceases  to  bind  the  parties  to  its  execution. 
Its  force  and  effect  are  then  expended,  and  all  remaining  legal 
liability  is  transferred  to  the  judgment  or  decree.  Once  be- 
coming merged  in  the  judgment,  no  further  action  at  law  or 
suit  in  equity  can  be  maintained  on  the  instrument.  All 
rights  and  liabilities  originally  imposed  by,  or  growing  out  of, 
the  instrument  or  agreement  terminate  with  the  judgment  of 
the  court.  This  being  so,  when  the  judgment  was  rendered 
on  the  bond  in  this  case,  it  ceased  to  be  evidence  of  the  debt, 
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and  the  judgment  then  became  the  evidence  and  only  evidence 
that  could  be  used  in  a  court  of  the  existence  of  the  original 
debt.  And  that  debt  could  only  bear  six  per  cent,  interest, 
whether  evidenced  by  a  judgment  or  a  decree.  White  v, 
Hoffaker,  27  111.,  349.  Then  if  the  judgment  was  the  evi- 
dence, the  decree  should  have  been  for  the  amount  of  the 
judgment  with  six  per  cent,  interest  thereon  from  the  date  of 
its  rendition  to  the  time  the  decree  was  rendered. 

The  mortgage  is  only  an  incident  of  the  debt.  Olds  v. 
Cummings,  31  111.,  188;  Vansant  v.  Allmon,  23  id.,  30; 
Sargent  v.  Howe,  21  id.,  149*  And  the  assignment  of  the 
debt,  in  equity,  carries  with  it  the  benefit  of  the  security. 
No  principle  is  better  settled  than  that  the  payment  or  dis- 
charge of  the  debt  satisfies  the  mortgage.  It  can  only  exist 
and  draw  aliment  from  the  debt  to  which  it  is  incident. 
"When  the  debt  has  changed  to  a  judgment,  the  mortgage  then 
is  changed,  in  effect,  to  a  security  for  the  payment  of  the 
judgment.  The  satisfaction  of  the  judgment  by  the  payment 
of  the  sum  recovered,  with  six  per  cent,  interest  per  annum, 
would  discharge  the  mortgage.  The  assignment  of  the  judg- 
ment would  be  an  equitable  transfer  of  both  the  judgment 
and  the  mortgage. 

The  mortgage  being  an  incident  of  the  bond,  when  it  be- 
came merged  in  the  judgment,  the  mortgage  was  then  a  se- 
curity for  its  payment  and  no  more.  A  suit  on  the  covenant 
could  only  be  maintained  to  recover  damages  equal  to  the 
judgment  and  interest.  A  party  cannot  recover  on 
the  same  contract  different  measures  of  damages.  [156*] 
When  the  debt  was  reduced  to  a  judgment  it  reduced 
the  interest  to  six  per  cent.,  and  the  security  can  be  no  larger 
or  more  capacious  than  its  principal,  and  could  only  be  held 
for  the  judgment  and  its  interest. 

The  questions  in  reference  to  service  on  Jane  Wayman 
have  been  discussed  and  determined,  in  the  case  of  Wayman 
v.  Crosier,  post.  We  therefore  deem  it  unnecessary  to  again 
discuss  them  here. 

The  decree  of  the  court  below  must  be  reversed,  and  the 
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cause  remanded  for  further  proceedings  not  inconsistent  with 
the  principles  announced  in  this  opinion. 
Reversed  and  remanded. 


William  Wayman  et  al.  vs.  John  P.  Crozier. 

Matter  of  Abatement  :  For  defective  service  of  process,  cannot  be  insisted 
upon  for  the  first  time  on  error. 
Where,  on  error  to  review  a  decree  upon  a  bill  taken  pro  confesso,  it  was 
urged  that  the  summons  in  the  suit,  which  was  issued  against  William 
Wayman,  Jane  Wayman  and  Isabella  Cochrane,  and  the  return  to 
which  showed  that  the  two  latter  were  served  by  "  William  Way- 
man,"  as  deputy  sheriff,  was  served  on  Jane  Wayman  by  her  husband 
William  Wayman,  and  that  the  service  was  therefore  void,  it  was 
held,  that  if  this  were  so,  it  would  only  be  matter  of  abatement,  or 
motion  to  quash  the  return,  and  not  having  been  noticed  in  the  court 
below,  the  objection  came  too  late  when  made  for  the  first  time  in  the 
Supreme  Court. 

Merger  :  Of  cause  of  action  in  the  judgment. 
Wayman  v.  Cochrane,  ante,  152,  followed. 

Interest  :     Where  a  foreclosure  is  decreed  after  judgment  at  law  upon  th, 
note  or  bond. 
Wayman  v.  Cochrane,  ante,  152,  followed. 

Error  to  Superior  Court  of  Chicago. 

Foreclosure  suit  by  defendant  in  error  against  plaintiffs  in 
error,  in  which  a  final  decree  was  entered  upon  the  bill  taken 
pro  confesso. 

The  facts  of  the  case  and  the  questions  raised  are  the  same 
as  in  the  case  of  Wayman  v.  Cochrane,  immediately  preced- 
ing. 

A.  W.  Windett,  for  plaintiffs  in  error.  E.  S.  Isham,  for 
defendant  in  error. 

[158*]       *Walker,  C.  J.     It  is  urged  that  the  summons  in 
this  case  was  served  on  Jane  Wayman,  by  her  hus- 
band, as  deputy   sheriff,  and  that  the  service  was,  for  that 
reason,  void.     The  suit  was  against  William  Wayman,  Jane 
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Wayman  and  Isabella  Cochrane.  The  return  shows  that  the 
two  latter  were  served  bj  "  William  Wayman,"  as  deputy 
sheriff.  If  this  was  so,  it  would  be  only  matter  of  abate- 
ment, or  motion  to  quash  the  return.  The  alleged  improper 
service  was  not  noticed  in  the  court  below,  and  the  objection 
comes  too  late  when  made  in  this  court  for  the  first  time. 

It  is  again  urged  that  the  court  below  erred  in  rendering  a 
decree  for  interest  on  the  bond,  at  the  rate  of  ten  per  cent, 
per  annum,  from  its  date  till  the  decree  was  passed.  But 
that  the  court  should  have  computed  the  interest  on  the  judg- 
ment rendered  on  the  bond,  at  the  rate  of  six  per  cent.  In 
the  case  of  Wayman  v.  Cochrane,  ante,l52,  the  same  question 
was  presented,  discussed,  and  it  was  determined  that  the  bond 
merged  in  the  judgment,  and  the  mortgage  thereby  became 
an  incident  to,  and  a  security  for  the  judgment.  And  that 
the  covenant  in  the  mortgage,  for  the  payment  of  the  debt 
and  interest,  was  no  more  extensive  in  its  effect  than  the  judg- 
ment; that  the  proper  basis  of  the  decree  was  judgment  and 
six  per  cent,  interest  per  annum.  We  deem  it  unnecessary, 
at  this  time,  to  again  discuss  the  question.  The  decree  of  the 
court  below  is  reversed  and  the  cause  remanded. 

Decree  reversed. 


Webster  &  Baxter  vs.  Pierce  &  Barber. 

Evidence  :    Account  rendered,  prima  facie  evidence  that  the  amount  therein 
stated  is  due,  etc. 
If  the  plaintiffs  send  gold  and  drafts  to  the  defendants  to  be  sold  for  cur- 
rency, and  defendants  sell  the  same  and  render  an  account  stating 
that  there  is  any  sum  due  to  the  plaintiffs  in  currency,  in  an  ac- 
tion for  the  balance  due  the  plaintiffs,  that  is  prima  facie  evidence  that 
there  is  so  much  or  such  sum  due  to  the  plaintiffs  in  current  funds. 
Currency  : l    Stump-tail  is  not. 
Where  a  party  is  liable  to  pay  a  certain  sum  in  currency,  an  offer  to  pay 

1  As  to  the  meaning  of  "  bank  bills,"  see  Townsend  v.  The  People,  3 
Scam.,  328;  "currency,"  Springfield  M.  &  F.  Ins.  Co.  v.  Tincher,  30  111., 
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in  "  stump-tail,"  or  depreciated  currency,  on  demand,  will  not  excuse 
the  debtor  from  the  liability. 
Same  :    Defined. 

Currency  is  coin,  or  such  bank  notes  as  pass  freely  in  commercial  trans- 
actions as  money  and  are  regarded  nearly  equivalent  to  coin. 
Tender : 

A  tender  to  be  available  must  be  kept  good  and  brought  into  court.* 
Same  :    In  depreciated  currency? 
A  tender  of  "  stump-tail  "  or  depreciated  currency  in  payment  of  adebt 
payable  in  currency  will  not  be  sufficient.    The  debtor  must  show 
that  he  had  currency  and  offered  to  pay  it. 

■Asjent:  Liable  for  depreciation  of  principal's  funds  if  mixed  with  Ms  own. 
A.n  agent  has  no  right  to  mix  the  funds  of  his  principal  with  his  own, 
and  then  hold  his  principal  liable  for  the  depreciation  of  moneys  in 
his  hands.  If  the  agent  seeks  to  make  his  principal  liable  for  losses 
in  bank  failures,  or  other  losses  on  moneys  of  his  principal,  he  must 
keep  the  moneys  of  his  principal  separate  and  distinct  from  his  own. 

Appeal  from  Superior  Court  of  Chicago. 

Assumpsit  by  appellees  against  appellants. 

Declaration  upon  the  common  counts.  Plea,  the  general 
\ssue. 

The  plaintiffs  introduced  in  evidence  an  account  rendered 
them  by  defendants,  dated  April  30,  1861,  which,  after  giving 
sundry  items  on  both  sides  of  the  account,  stated  the  balance 
in  favor  of  plaintiffs  as  follows:  "  Balance  to  your  credit,  in 
currency,  $316.68."  Plaintiffs  also  introduced  testimony 
tending  to  show  a  presentation  of  said  account  to  defendants 
for  payment,  an  offer  by  defendants  of  payment  in  "  stump- 
tail,"  or  depreciated  currency,  and  refusal  to  make  payment 
otherwise. 

It  also  appeared  from  evidence,  introduced  by  defendants, 

399;    "  current  funds,"  Marc  v.  Cupfer,  34  id.,  286;  "  current  bank  notes," 
Osgood  v.  McConnell,  32  id.,  74. 

2  See  DeWolf  v.  Long,  2  Gilm.,  679;  Doyle  v.  Teas,  4  Scam.,  202;  Wright 
v.  McNeely,  11  111.,  241;  Sloan  v.  Petrie,  16  id.,  262;  Pulsifer  v.  Shepard, 
36  id.,  513;  Wood  v.  M.  S.  L.  &  T.  Co.,  41  id.,  267;  Stow  «.  Russell,  36 
id.,  18.  As  to  when  the  money  tendered  must,  in  chancery,  be  brought  in- 
to  court,  see  Webster  v.  French,  11  111.,  254;  Supervisors  v.  Henneberry,  41 
id.,  180. 

3  See  Sloan  v.  Petrie,  16  111.,  162,  check  payable  in  depreciated  currency. 
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that  the  dealings  between  the  plaintiffs  and  defendants  con- 
sisted principally  of  sales  of  gold  and  drafts  for  currency, 
which  was  deposited  by  defendants  with  their  banker  upon 
their  own  bank  account.  Defendants  also  introduced  evidence 
tending  to  show  that  such  currency  was  so  deposited  by  them 
upon  their  own  bank  account  with  the  plaintiffs'  knowledge; 
also  evidence  tending  to  show  that  the  plaintiffs  were  in- 
formed by  defendants  that,  if  the  currency  was  held  by  de- 
fendants, it  must  be  at  plaintiffs'  risk  of  loss  from  deprecia- 
tion, and  that  the  money  was  left  in  defendants'  hands. 

The  jury  found  for  the  plaintiffs,  with  $295.08  damages. 

The  instruction  given  by  the  court  for  the  plaintiffs  (which 
is  fully  stated  in  the  opinion)  and  the  overruling  of  defend- 
ants' motion  for  a  new  trial  were  assigned  for  error. 

Gallup  <&  Hitchcock,  for  appellants.  Knox  c&  Reed,  for 
appellees. 

*Breese,  J.     The  law  of  this  case,  on  the  facts  ap-    [162*] 
pearing  in  the  record,  is  so  well  expressed  in  the  in- 
struction given  by  the  court  for  the  plaintiffs  that  we  deem 
any  other  argument  unnecessary: 

*If  the  plaintiffs  sent  gold  and  drafts  to  the  defend-  [163*] 
ants  to  be  sold  for  currency,  and  defendants  sold  the 
same  and  rendered  an  account  stating  that  there  was  any  sum 
due  to  the  plaintiffs  in  currency,  that  is  prima  facie  evidence 
that  there  was  so  much  or  such  sum  due  to  the  plaintiffs  in 
current  funds,  and,  to  excuse  the  defendants  from  liability,  the 
defendants  must  show  that  they  paid  over  the  same,  or  offered 
to  do  so.  An  offer  to  pay  in  "  stump-tail  "  or  depreciated 
currency  on  demand,  would  not  excuse  the  defendants  from 
their  liability.  If  they  rely  upon  a  tender,  they  must  show 
they  had  the  currency  and  offered  to  pay  it,  and  they  should 
have  continued  the  offer,  and  brought  the  money  into  court,  or 
otherwise  kept  the  tender  good. 

An  agent  has  no  right  to  mix  the  funds  of  his  principal  with 
his  own,  and  then  hold  his  principal  liable  for  the  depreciation 
of  moneys  in  his  hands.     If  he  seeks  to  make  his  principal 
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liable  for  losses  on  bank  failures,  or  other  losses  on  money  of 
his  principal,  the  agent  must  keep  the  money  of  his  principal 
separate  and  distinct  from  his  own. 

There  was  no  proof  that  defendants  tendered  currency,  or 
that  they  had  it  to  tender.  Nor,  if  tendered,  did  they  keep 
the  tender  good  and  bring  the  currency  tendered  into  court. 
A  tender  to  be  available  must  be  kept  good,  and  brought  into 
court.  Knox  et  at.  v.  Light  et  al.,  12  111.,  86 ;  Marine  Bank 
v.  R'ushmore  et  al.,  28  id.,  463;  Sheridan  v.  Smith  et  al.,  2 
Hill  (N.  Y.),  538;  Brown  v.  Ferguson,  2  Denio,  196.  Nu- 
merous other  cases  might  be  cited  to  the  same  effect. 

It  was  no  discharge  of  the  defendants'  liability  to  offer  bank 
notes  which  were  depreciated  at  least  thirty-five  per  cent,  for 
a  debt  due  and  owing  in  currency.  Currency,  we  have  de- 
cided, is  coin,  or  such  bank  notes  as  pass  freely  in  commercial 
transactions  as  money,  and  regarded  nearly  equivalent  to  coin. 
Marine  and  Fire  Ins.  Go.  v.  Tincher,  30  111.,  399. 

The  judgment  must  be  affirmed. 

Judgment  affirmed. 

Beckwith,  J.,  dissented. 


[164*]  *  James  Pratt  vs.  Kussell  Grimes. 

Practice  :  Waiver  by  defendant  of  right  to  judgment,  as  in  case  of  non- 
suit, where  declaration  is  not  duly  filed. 
Under  the  statute  (Rev.  Stat.,  1845,  p.  414,  sec.  8)  providing  that,  "  if  no 
declaration  shall  be  filed  ten  days  before  the  second  term  of  the  court, 
the  defendant  shall  be  entitled  to  a  judgment,  as  in  case  of  a  nonsuit," 
although  the  right  to  the  judgment  so  provided  for,  where  the  declai- 
ation  is  not  so  filed,  is  one  which  may  be  waived,  unless  waived,  the 
defendant  is  entitled  to  such  judgment;  and  he  should  at  least  have 
an  opportunity  to  be  heard  before  he  is  to  be  considered  as  having 
waived  the  right. 

Sa.me  :    Same:    Error  in  such  case  to  take  judgment  by  default,  without  rule 
to  plead,  where  the  record  shows  no  waiver. 
When,  therefore,  the  declaration  was  not  filed  within  the  limited  time, 
and  after  it  was  filed  and  judgment  was  rendered  against  the  defend- 
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ant  by  default,  without  taking  any  rule  requiring  him  to  plead,  and 
without  any  notice  to  him,  and  the  record  showed  no  waiver  of  the 
defendant's  right  to  have  the  suit  dismissed,  the  entry  of  such  judg- 
ment, without  service  of  a  rule  to  plead,  was  held  to  be  error,  the  de- 
fendant, under  the  circumstances,  not  being  in  default. 
Ordinarily  a  party,  who,  without  any  rule,  fails  to  plead  according  to 
the  practice  of  the  court,  is  in  default ;  but  a  party  who  is  not  required 
to  plead  cannot  justly  be  said  to  be  in  default  for  not  so  doing. 

Error  to  Circuit  Court  of  Kendall  County. 

Assumpsit  by  defendant  in  error  against  plaintiff  in  error, 
commenced  by  capias  duly  served  the  next  day  after  its  issue. 

The  case  is  sufficiently  stated  in  the  opinion. 

Fuller  <&  Ham,  for  plaintiff  in  error.  Geo.  Payson,  for 
defendant  in  error. 

^Beckwith,  J.  This  suit  was  commenced  on  the  2d  [165*] 
day  of  July,  1852,  but  no  declaration  was  filed  until 
March  26th,  1859.  The  statute  provides:  "if  no  declaration 
shall  be  filed  ten  days  before  the  second  term  of  the  court,  the 
defendant  shall  be  entitled  to  a  judgment,  as  in  case  of  a  non- 
suit.'" Seates'  Comp.,  253.  Unless  the  defendant  had,  in 
some  manner,  waived  the  right  secured  to  him  by  this  pro- 
vision of  the  statute,  he  was  entitled  to  the  judgment  so  pro- 
vided. 

Undoubtedly,  the  right  is  one  which  may  be  waived,  but  we 
think  a  party  should,  at  least,  have  an  opportunity  to  be  heard 
before  he  is  to  be  considered  as  having  waived  that  right. 

Eleven  days  after  the  declaration  was  filed,  and  on  the  first 
day  of  the  next  term  thereafter,  a  judgment  was  rendered 
against  the  defendant  by  default,  without  taking  any  rule  re- 
quiring him  to  plead,  and  without  any  notice  to  him.  The 
record  shows  no  waiver  of  the  defendant's  right  to  have  the 
suit  dismissed.  We  think  it  was  an  error  in  disregarding  the 
condition  of  the  record  as  it  then  stood,  in  entering  a  judg- 
ment by  default,  without  a  rule,  and  service  of  it,  requiring 
Jie  defendant  to  plead. 

He  was  not,  under  the  circumstances,  in  default,  and  he 
should  have  been  placed  in  that  situation  before  a  judgment 
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was  rendered  against  him  by  reason  of  it.  Ordinarily,  a  party 
who,  without  any  rule,  fails  to  plead  according  to  the  practice 
of  the  court,  is  in  default;  but  a  party  who  is  not  required  to 
plead  cannot  justly  be  said  to  be  in  default  for  not  so  doing. 

The  judgment  of  the  court  below  is  reversed,  and  the  cause 
remanded. 

Judgment  reversed. 


[166*]     *Rosell  M.  Hough  vs.  William  K.  Hoodless. 

Trespass:  Liability  of  military  officer  for. 
Where  a  party  hauled  materials  and  erected  a  light  frame  building,  ca- 
pable of  being  easily  removed  on  rollers,  on  ground  which  had 
theretofore  been  used  for  purposes  of  parade  and  the  instruction  of 
the  troops  in  a  military  camp,  and  which  it  seems  was  necessary  for 
that  purpose,  but  which  was  outside  of  the  territory  belonging  to  the 
camp,  within  the  limits  of  which  martial  law  had  been  declared;  and 
said  building  was  torn  down  and  removed  as  an  obstruction  to  the 
use  of  the  ground  for  parade,  by  a  detachment  of  soldiers  act- 
ing under  the  orders  of  defendant,  a  military  officer,  while  the  owner 
was  in  possession  thereof:  Held,  that,  as  the  building  could  have  ea- 
sily been  removed,  and  no  justification  was  shown,  the  defendant  was 
liable  for  the  trespass. 

Appeal  from  Circuit  Court  of  Cook  County. 

Action  brought  originally  in  justice's  court  by  appellee 
against  appellant,  and  removed  from  thence  by  successive  ap- 
peals to  this  -court,  for  the  recovery  of  damages  for  tearing 
down  and  destroying  a  certain  frame  building  belonging  to 
appellee. 

It  appeared  from  the  evidence  that  said  building  was  situ- 
ated outside  of  the  territory  belonging  to  Camp  Douglas  and 
within  which  martial  law  had  been  declared;  but  was  erected 
on  ground  which  had  theretofore  been  used  for  purposes  of 
parade  and  instruction  of  troops ;  that  said  building  was  torn 
down  and  removed  by  a  detachment  of  soldiers  by  order  of 
defendant,  Col.  Hough,  who  was  present  when  the  same  was 
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done.  Evidence  was  also  introduced  tending  to  show  that  the 
ground  on  which  said  building  was  situated  was  necessary  for 
use  in  parades  of  the  soldiers  in  said  camp,  and  that  the  build- 
ing was  removed  as  an  obstruction  preventing  its  use  for  that 
purpose. 

The  judgment  below  was  for  the  plain  tiff  with  $75  damages. 

Arrington  dt  Dent  for  appellant.  Wm.  Hopkins  for  ap- 
pellee. 

*Breese,  J.     This  is  an  action  brought  before  a  jus-  [172*] 
tice  of  the  peace  of  Cook  county,  and  taken  by  appeal 
to  the  circuit  court,  where  a   verdict  and  judgment  were  had 
by  the  plaintiff  against  the  defendant,  who  brings  the  case 
here  by  appeal. 

The  evidence  shows  conclusively  that  the  plaintiff  was  in 
possession  of  this  property  at  the  time  the  trespass  was  com- 
mitted. That  he  hauled  the  materials  to  the  lot  and  erected 
the  building.  It  is  proved  the  premises  were  beyond  the  mil- 
itary lines  marked  out  for  Camp  Douglas,  and  that  the  property 
was  destroyed  by  order  of  the  defendant.  The  evidence  seems 
to  make  a  case  of  causeless  and  willful  destruction,  as  the 
building  was  light  and  could  have  been  easily  moved  on  rollers. 
No  justification  of  any  kind  whatever  is  shown  or  attempted 
to  be  set  up. 

The  judgment  must  be  affirmed. 

Judgment  affirmed. 


*  John  B.  Mills  vs.  Bernakd  Heeney  et  al.     [173*] 

Decrees  :  Time  allowed  for  payment  where  there  is  no  redemption  from  the 
sale. 
Decrees  in  chancery,  directing  the  sale  of  real  estate  for  the  nonpayment 
of  money,  should,  where  there  is  no  right  of  redemption  from  the 
sale,  give  at  least  ninety  days  for  its  payment.  This  rule  is  applicable 
to  decrees  for  the  enforcement  of  a  mechanic's  lien,1 

1  Kinzey  v.  Thomas,  28  111.,  502;  Rowley  v.  James,  31  id.,  298;  Bush  •» 
Connelly,  33  id.,  447;  James  v.  Hambleton,  42  id.,  308;  Moore  ®.  Timan, 
33  id.,  358;  Claycomb  v.  Cecil,  27  id.,  497;  Mills  v.  Heeney,  35  id.,  173. 
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Same  :    To  enforce  mechanic's  lien,  not  to  exceed  amount  claimed  in  petition.1 
A  decree  in  a  suit  to  enforce  a  mechanic's  lien  should  not  be  rendered 
for  a  larger  sum  than  is  claimed  by  the  petition,  and  interest  from  the 
time  it  was  filed,  where  it  asserts  no  claim  for  interest. 

Error  to  Superior  Court  of  Chicago. 

Petition  filed  in  the  court  below  by  Bernard  Heeney  and 
others  against  John  B.  Mills  for  the  enforcement  of  a  me- 
chanic's lien,  wherein  the  amount  for  which  a  lien  was  claimed, 
was  stated  to  be  the  sum  of  $535.20. 

The  court  below  by  its  decree  established  a  lien  for  the  sum 
of  $649.10,  and,  in  default  of  payment  thereof  within  ten 
days  from  the  date  thereof,  decreed  a  sale  of  the  premises  for 
its  satisfaction. 

The  questions  raised  upon  error  sufficiently  appear  from  the 
opinion. 

Knox  <&  Bead,  for  plaintiff  in  error.  Farwell  dk  Srrvlih, 
for  defendants  in  error. 

[174*]  *Beckwith,  J.  An  established  rule  of  practice  in 
this  state  requires  decrees  in  chancery,  directing  the 
sale  of  real  estate  for  the  nonpayment  of  money,  to  give  at 
least  ninety  days  for  its  payment  where  there  is  no  right  of 
redemption  from  the  sale.  24  111.,  551;  27  id.,.  497;  id.,  23; 
28  id.,  457. 

A  decree  in  a  suit  to  enforce  a  mechanic's  lien  should  not 
be  rendered  for  a  larger  sum  than  is  claimed  by  the  petition, 
and  interest  from  the  time  it  was  filed,  where  it  asserts  no 
claim  for  interest.  29  111.,  500;  17  How.,  17.  In  other  re- 
spects the  decree  of  the  court  below  was  correct.  It  will  be 
reversed  and  the  cause  remanded. 

Decree  reversed. 

_, •* 

1  See  Hichins  v.  Lyon,  ante  150 ;  Prescott  v.  Maxwell,  48  111.,  82. 
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*  Avery  &  Ensign  vs.  Ransom  Babcock.  [175*] 

Judgments:  Should  state  for  what  denomination  of  money,  rendered.1 
La  a  judgment  for  money,  the  sum  for  which  judgment  is  rendered,  must 
be  specified  in  words  or  figures  with  some  mark  or  character  de- 
signating the  precise  sum. 
Where,  therefore,  the  judgment,  as  entered,  was  stated  to  be  "  for  the  sum 
of  383.18  debt  and  2.39  cost,"  and  there  was  no  word,  mark  or  charac- 
ter which  in  any  manner  indicated  for  what  (whether  for  dollars  and 
cents,  or  otherwise)  the  judgment  was  rendered,  it  was  held  that  the 
judgment  was  invalid  for  indefiniteness  and  uncertainty. 

Statute  of  Limitations  :  When  commences  to  run  against  the  prosecution 
of  a  writ  of  error*  , 
The  bar  of  the  statute  of  limitations  against  bringing  a  writ  of  error, 
only  commences  to  run  from  the  date  of  the  judgment  brought  under 
review,  and  is  not  complete  until  five  years  have  intervened  from  the 
rendition  of  the  judgment  to  the  suing  out  of  the  writ  of  error. 

Same:  Same. 
Where  judgment  was  originally  rendered  by  a  police  magistrate,  and  a 
transcript  thereof  tiled  in  the  office  of  the  clerk  of  the  circuit  court 
upon  which  execution  was  issued  and  a  sale  made,  after  which  the 
defendant  in  execution  moved  to  quash  the  execution  and  vacate 
the  sale,  upon  the  ground  that  the  judgment  was  indefinite  and  un- 
certain, which  being  overruled,  within  five  years  after  the  judgment 
of  the  court  overruling  such  motion,  but  more  than  five  years  from  the 
rendition  of  judgment  by  the  police  magistrate,  a  writ  of  error  was 
sued  out  by  such  defendant  to  review  the  action  of  the  court  in 
overruling  the  motion:  Held,  that  the  judgment  on  the  motion^ 
which  was  brought  under  review  by  the  writ,  was  the  final  order  of 
the  court,  that  the  statute  commenced  to  run  from  the  date  of  that 
judgment,  and  not  from  the  date  of  the  origiaal  judgment,  and  that 
the  writ  was  not  barred. 

Error  :  Appeal  :     What  may  be  reviewed  on. 
The  judgment  of  a  circuit  court  overruling  a  motion  to  quash  the  execu- 
tion issued  upon  the  filing  in  the  office  of  the  clerk  of  the  circuit 

1  Chickering  v.  Failes,  38  111.,  342;  Elston  v.  Kennicott,  46  id.,  189;  Pot- 
win  v.  Oades,  45  id.,  366;  Pittsburg,  F.  W.  &  0.  R.  R.  Co.  v.  Chicago,  53  id., 
80;  Woods  v.  Freeman,  1  Wall.  (U.  S ),  398;  Randolph  v.  Metcalf,  6  Cold., 
408.  See,  also,  Cook  v.  Norton,  43  111.,  391 ;  People  v.  S.  F.  S.  Union,  31 
Cal.,  132;  Braly  o  Seaman,  30  id.,  619;  People  v.  Empire,  33  id.,  171;  Ca- 
noon  v.  Coe,  52  N.  H.,  524. 

1  See  Hedges  v.  Madison  County,  1  Gilm.,  306 ;  Lane  v.  The  People,  76 
111.,  300. 
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court  of  a  transcript  of  a  judgment  rendered  by  a  police  magistrate, 
and  to  vacate  the  sale  made  thereunder,  is  such  a  final  order  as  may 
be  reviewed  by  the  supreme  court  on  error  or  appeal. 
Same  :  Same. 
Error  does  not  lie  to  review  the  judgment  of  the  police  magistrate,  and 
no  judgment  is  rendered  in  the  circuit  court  on  the  transcript  thereof 
when  it  is  filed.  If  improperly  filed,  or  it  is  otherwise  irregular,  that 
affords  grounds  for  quashing  the  execution,  or  other  subsequent  pro- 
ceedings,  and  when  the  court  erroneously  refuses  to  do  so,  error  may 
be  brought  to  correct  that  judgment.  Until,  however,  there  is  a  judg. 
ment  rendered  by  the  circuit  court  on  a  motion  involving  the  cor- 
rectness  of  proceedings  upon  such  a  judgment,  there  is  nothing  upon 
which  to  bring  error. 

Error  to  Circuit  Court  of  Knox  County. 
The  case  is  sufficiently  stated  by  the  court. 
L.  Douglass  for  plaintiffs  in  error.     T.  G.  Frosty  for  de- 
fendant in  error. 

[177*]  *Walker,  C.  J.  This  was  a  motion  to  quash  an 
execution,  and  set  aside  a  sale  made  under  it.  The 
judgment  was  originally  rendered  by  a  police  magistrate  in 
the  city  of  Galesburg.  An  execntion  was  issued  and  returned 
no  property  found.  Afterwards  a  transcript  of  this  judgment 
was  filed  in  the  office  of  the  circuit  clerk  of  Knox  county,  upon 
which  the  clerk  issued  an  execution  upon  which  the  sale  was 
made.  The  transcript  of  the  police  magistrate  contains  this 
entry:  "  On  day  of  trial,  suit  called,  defendants  appeared  and 
acknowledged  the  above  amount  correct;  judgment  is  there- 
fore rendered  by  confession  against  H.  B.  Avery  &  Gr.  D. 
Ensign  for  the  sum  of  383.18  debt  and  2.39  costs.  The  cap- 
tion to  this  judgment  states  the  demand  to  be  "  383.18  "  and 
is  manifestly  what  was  referred  to  in  the  judgment,  as  the 
"  above  amount."  '  On  the  hearing,  the  motion  was  overruled 
and  exceptions  were  taken. 

The  ground  relied  upon  for  a  reversal  is,  that  the  judgment 
is  indefinite  and  uncertain.     There  is  no  word,  mark  or  char- 
acter, which,  in  any  manner,  indicates  for  what  the  judgment 
is  rendered.     It  is  true  that  there  are  the  figures  "  383.18," 
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but  whether  they  are  intended  to  represent  that  number  of 
American,  English  or  German  coins,  we  are  left  entirely  to 
conjecture.  Nor  is  anything  found  in  the  record  from  which 
it  can  be  certainly  inferred.  It  may  be  said,  that  indebted- 
ness is  usually  for  dollars  and  decimal  fractions  of  a  dollar, 
but  we  know  it  is  not  of  unfrequent  occurrence  that  agree- 
ments are  made  for  sums  in  other  coins,  especially  when  made 
in  other  countries.  The  decisions  of  this  court  are  uniform, 
that  in  a  judgment  for  money,  the  sum  must  be  specified  in 
words  or  figures  with  some  mark  or  character  designating  the 
precise  sum.  Lawrence  v.  Fast,  20  111.,  337;  Lane  v.  Bom- 
melmann,  21  id.,  143;  Eppinger  v.  Kirby,  23  id.,  521;  Dukes 
v.  Rowley,  24  id.,  211;  Bailey  v.  Doolittle,  id.,  577.  This 
case  falls  clearly  within  the  rule  announced  in  these  cases, 
and  no  reason  is  perceived  why  it  should  not  be  governed 
by  it. 

*The  judgment  of  the  court  below,  overruling  this  [178*] 
motion,  was  rendered  on  the  22d  day  of  October,  1859, 
and  the  writ  of  error  was  issued  on  the  6th  day  of  April, 
1864.1  Thus  it  will  be  perceived  that  five  years  have  not  in- 
tervened from  the  rendition  of  the  judgment,  to  the  suing  out 
of  this  writ.  The  bar  of  the  statute  only  commenced  running 
from  the  date  of  the  judgment  brought  under  review.  The 
judgment  on  the  motion  was  the  final  order  of  the  court,  and 
was  such  an  order  as  may  be  reversed  or  affirmed,  on  error  or 
appeal  in  this  court.  Error  did  not  lie  from  the  judgment  of 
the  police  magistrate  and  no  judgment  was  rendered  in  the 
circuit  court  on  the  transcript  when  it  was  filed.  If  improp- 
erly filed,  or  it  was  otherwise  irregular,  that  would  afford 
grounds  for  quashing  the  execution  or  other  subsequent  pro- 
ceedings. And  when  the  court  erroneously  refuses  to  do  so, 
a  writ  of  error  may  then  be  prosecuted  to  correct  that  judg 
ment.  Until  there  is  a  judgment  rendered  by  the  circuit  cour' 
on  a  motion  involving  the  correctness  of  the  proceedings  upon 
such  a  judgment,  there  is  nothing  upon  which  to  bring  error. 

1  Judgment  was  rendered  by  the  police  magistrate,  March  1, 1858,  and  the 
transcript  filed  June  26,  1858. 

103 


17b  OTTAWA, 


Hopkins  vs.  Ladd. 


The  judgment  of  the  court  below  is  reversed  and  the  cause 
remanded. 

Judgment  reversed. 


Robert  Hopkins  vs.  Dwight  Ladd. 

Practice  :  Assessment  op  Damages  :  In  circuit  court  of  Kendall  county. 
Under  the  act  of  Feb.  16,  1857  (Sess.  Laws,  p.  29),  and  the  act  of  Feb.  18, 
1859  (Sess  Laws,  p.  58),  authorizing  the  court,  without  a  jury,  to  as- 
sess damages  in  all  cases  of  default,  the  circuit  court  of  Kendall 
county  is  authorized  in  an  action  upon  a  replevin  bond,  to  assess  the 
plaintiff's  damages  upon  judgment  in  his  favor  upon  demurrer  ad- 
hered to  by  the  defendant,  without  the  intervention  of  a  jury,  even 
where  the  defendant  objects  to  such  assessment  of  damages  without 
a  jury. 

Constitutional  Law  :  Right  to  jury  upon  assessment  of  damages} 
The  constitutional  right  to  have  a  trial  by  jury  is  not  violated  by  the 
court's  assessing  the  plaintiff's  damages  without  a  jury,  even  against 
the  defendant's  objection,  in  a  case  where  upon  the  overruling  of  de- 
fendant's demurrer  to  the  plaintiff's  declaration,  the  defendant  de- 
clines putting  his  case  on  trial,  by  abiding  the  judgment  on  the  de- 
murrer. The  inquiry  afterwards  in  such  case  involves  no  considera- 
tion of  any  right  of  the  defendant,  his  position  being  fixed  by  the  judg- 
ment, and  no  issue  of  fact  being  presented.  The  acts  of  Feb.  16, 1857 
(Sess.  Laws,  29),  and  Feb.  18,  1859  (Sess.  Laws,  58),  relating  to  the 
practice  in  the  circuit  court  of  Kendall  county,  and  authorizing  the 
court,  without  a  jury,  and  assess  damages  in  all  cases  of  default,  are 
not,  in  this  respect  unconstitutional. 

Pleading  :    Declaration  upon  replevin  bond. 
See  this  case  for  a  form  of  declaration  in  debt  upon  a  replevin  bond  held 
upon  demurrer,  to  be  sufficient. 

Interest  :     When  allowable  in  assessing  damages  in  replevin. 
In  assessing  the  damages  in  an  action  upon  a  replevin  bond,  where  the 
breach  assigned  is  that  the  defendant  has  not  returned  the  property 
replevied,  the  return  of  which  was  awarded  by  the  court,  interest  may 
properly  be  allowed  upon  the  value  of  the  property. 

Appeal  from  the  Circuit  Court  of  Kendall  County. 
Debt  brought  in  the  court  below  by  appellee  against  ap- 
pellants upon  a  replevin  bond,  which  is  as  follows: 

1  See  Ross  v.  Irving,  14  III.,  171. 
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"  Know  all  men  by  these  presents,  that  we,  Kobert  Hop- 
kins, as  principal,  and.  P.  G.  Hawley,  as  security,  are  held 
and  firmly  bound  unto  Dwight  Ladd,  sheriff  of  the  county  of 
Kendall,  in  the  state  of  Illinois,  and  to  his  successors  in  office, 
executors,  administrators  and  assigns,  in  the  penal  sum  of 
two  hundred  and  fifty  dollars,  lawful  money  of  the  United 
States,  for  the  payment  of  which  sum  we  do  hereby  jointly 
and  severally  bind  ourselves,  our  heirs,  executors  and  admin- 
istrators.    The   condition    of    this  obligation    is   such,    that 
whereas,  on  the  22d  day  of  March,  in  the  year  of  our  Lord 
one  thousand  eight  hundred  and  sixty-two,  the  said  Robert 
Hopkins  sued  out  of  the  circuit  court  of   Kendall  county, 
aforesaid,  a  writ  of  replevin  against  Josiah  Ward,  defendant, 
for  the  recovery  of  the  following  described  goods  and  chat- 
tels, property,  to  wit:     One  sorrel  horse,  eleven  years  old  this 
spring,  named  Bob,  with  star  in  the  forehead ;  also  one  sorrel 
mare,  eight  years  old  this  spring,  with  white  face  and  legs,  of 
the  value  of  one  hundred  and  twenty-five  dollars.     Now,  if 
the  said  Robert  Hopkins,  plaintiff,  shall  prosecute  this  suit  to 
effect  and  without  delay,  and   make  return  of  the  said  prop- 
erty, if  return  thereof  should  be  awarded,  and  save  and  keep 
harmless  the  said  sheriff  replevying  the  said  property,  then 
this  obligation  to  be  void,  otherwise  to  remain  in  full  force 
and  effect. 

"  Witness  our  hands  and  seals  this  22d  day  of  March,  A. 
D.  1862.  Robert  Hopkins, 

"P.  GK  Hawley." 
Upon  this  bond  plaintiff  declared  as  follows: 
"State  of  Illinois —  County  of  Kendall  —  ss.     In  the  Cir- 
cuit Court,  of  January  term,  A.  D.  1863. 
"  Dwight  Ladd,  late  sheriff  of  the  county  of  Kendall,  afore- 
said, plaintiff  in  this  suit,  who  sues  for  the  use  of  Josiah 
Ward,  as  administrator  of  the  estate  of  John  Hagerman,  de- 
ceased, by  H.  S.  Hudson,  his  attorney,  complains  of  Robert 
Hopkins  and  Paul  G.  Hawley,  defendants  in  this  suit,  who 
have  been  summoned  to  answer  the  said  plaintiff  of  a  plea 
that  the  said  defendants  render  to  the  said  plaintiffs  the  sum 
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of  two  hundred  and  fifty  dollars,  which  the  defendants  owe  to 
and  unjustly  detain  from  the  said  plaintiff.  For  that  whereas, 
heretofore,  to  wit:  on  the  twenty-second  day  of  March,  A.  D. 
186-2,  at  the  county  of  Kendall,  aforesaid,  and  within  the  ju- 
risdiction of  this  court,  the  said  Robert  Hopkins  and  Paul  G. 
Hawley,  defendants  in  this*  suit,  by  their  certain  writing  obli- 
gatory, sealed  with  their  respective  seals,  and  to  the  court 
now  here  shown,  the  date  whereof  the  day  and  year  last  afore- 
said, acknowledge  themselves  to  be  held  and  firmly  bound 
unto  the  above  named  sheriff  by  the  name  and  description  of 
Dwight  Ladd,  sheriff  the  count}'  of  Kendall,  in  the  state  of 
Illinois,  in  the  penal  sum  of  two  hundred  and  fifty  dollars, 
lawful  money  of  the  United  States,  to  be  paid  to  the  said 
Ladd,  his  successors  in  office,  executors,  administrators  or  as- 
signs to  which  payment  well  and  truly  to  be  made,  the  said 
Robert  Hopkins  and  Paul  G.  Hawley  bound  themselves,  their 
heirs,  executors  and  administrators,  jointly  and  severally,  by 
the  said  writing  obligatory  thereunder  written,  that  if  the  said 
Robert  Hopkins  should  prosecute  his  suit  to  effect  and  with- 
out delay,  which  he  had,  on  the  twenty-second  day  of  March, 
A.  D.  1862,  commenced  in  the  circuit  court  of  Kendall  county, 
aforesaid,  against  Josiah  Ward,  for  wrongfully  detaining  the 
property,  if  return  thereof  should  be  awarded,  and  save  and 
keep  harmless  the  said  sheriff'  in  replevying  the  said  property, 
then  the  said  obligation  was  to  be  void,  otherwise  to  remain  in 
full  force  and  effect. 

"  And  the  said  plaintiff  in  this  suit  avers,  that  the  said  Jo- 
siah Ward,  in  the  condition  of  the  said  writing  obligatory, 
mentioned  as  aforesaid,  Josiah  Ward,  administrator,  etc.,  to 
whose  use  this  suit  is  instituted,  and  not  other  or  different; 
and  the  said  plaintiff  avers,  that  heretofore,  to  wit:  on  the 
twenty-second  day  of  March,  A.  D.  1862,  the  said  Robert  Hop- 
kins commenced  a  suit  in  the  circuit  court,  in  the  county  of 
Kendall  aforesaid,  against  the  said  Josiah  Ward,  'for  the  al- 
leged wrongfully  detaining  the  said  property  in  the  said  con- 
dition mentioned,  to  which  last  mentioned  suit  or  action  in 
the  said  condition  of  the  aforesaid  writing  obligatory,  men 
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tioned  and  referred  to,  and  which  suit  was,  on  the  day  of  the 
date  of  said  writing  obligatory,  depending  and  undetermined 
in  the  said  circuit  court  of  the  county  of  Kendall  aforesaid, 
and  so  remained  and  continued  depending  and  undetermined 
for  a  long  space  of  time  thereafter,  to  wit:  until  the  September 
term  of  said  court,  A.  D.  1862. 

"And  the  said  plaintiff  in  this  suit  further  says,  that  in  the 
last  mentioned  term  of  said  circuit  court,  to  wit:  the  Septem- 
ber term  in  the  year  last  aforesaid,  the  said  Robert  Hopkins 
failed  to  prosecute  to  effect  the  said  suit  in  said  writing  obli- 
gatory mentioned,  and  said  suit  was  dismissed  for  the  reason 
that  no  declaration  had  been  filed  therein,  that  term  being  the 
second  term  of  said  court  since  the  commencement  of  said 
suit,  and  thereupon  it  was  then  and  there  considered  in  and  by 
said  last  mentioned  court,  that  the  said  Josiah  Ward  should 
have  return  of  the  said  property  without  delay,  and  that  he 
should  recover  against  the  said  Robert  Hopkins  damages  and 
costs  in  said  suit,  as  by  the  records  and  proceedings  thereof 
still  remaining  in  said  court,  more  fully  appears. 

"  And  the  said  plaintiff  further  in  fact  says,  that  the  said 
Robert  Hopkins  did  not  prosecute  his  said  suit  to  effect  against 
the  said  Josiah  Ward  for  the  alleged  wrongfully  detaining  the 
said  property  or  make  return  of  the  said  property,  or  any  part 
thereof,  according  to  the  form  and  effect  of  the  said  condition 
of  the  said  writing  obligatory,  but  has  hitherto  wholly  neg- 
lected and  refused,  and  still  wholly  neglects  and  refuses  so  to 
do,  whereby  the  said  writing  obligatory  became  forfeited  to 
the  said  D wight  Ladd,  so  being  sheriff  of  the  said  county  of 
Kendall,  as  aforesaid. 

"  By  means  whereof  and  by  force  of  the  statute  in  such  cases 
made  and  provided,  an  action  has  accrued  to  the  said  plaintiff, 
so  being  sheriff  of  the  said  county  of  Kendall,  as  aforesaid,  to 
demand  and  have  of  and  from  the  said  Robert  Hopkins  and 
Paul  G.  Hawley,  the  sum  of  two  hundred  and  fifty  dollars 
above  demanded;  yet,  the  said  Robert  Hopkins  and  Paul  G. 
Hawley,  defendants,  although  often  requested  so  to  do,  have 
wholly  neglected  and  refused,  and  still  do  neglect  and  refuse 
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to  pay  the  same  or  any  part  thereof,  to  the  damage  of  the 
said  Dwight  Ladd,  sheriff  as  aforesaid,  of  two  hundred  and 
fifty  dollars,  and,  therefore,  he  brings  this  suit,  etc." 

The  defendants  having  craved  oyer  of  said  bond,  and  set 
the  same  out  as  aforesaid,  demurred  thereto,  assigning  as  spe- 
cial grounds  of  demurrer: 

(1)  An  alleged  variance  between  the  declaration  and  the 
bond. 

(2)  That  said  declaration  stated  neither  damages  nor  values, 
nor  did  it  state  amount  of  costs  or  damages  of  said  property. 

(3)  Said  declaration  did  not  state  the  nature  or  kind  of 
Ward's  interest,  nor  the  nature,  or  amount  of  damages. 

(4)  That  said  declaration  was  informal,  uncertain  and  de- 
fective. 

The  subsequent  proceedings  up  to  rendition  of  final  judg- 
ment, which  was  for  the  plaintiff  for  the  penalty  of  the  bond, 
with  the  damages  assessed  at  $155.61,  inclusive  of  the  sum  of 
$5.61  as  interest,  are  sufficiently  stated  by  the  court. 

The  errors  assigned  were: 

(1)  In  overruling  said  demurrer. 

(2)  In  assessing  damages  without  the  intervention  of  a  jury. 

(3)  Because  interest  was  allowed  on  the  value  of  said  prop- 
erty. 

Glover,  Cook  dk  Campbell,  for  appellants.  Garrison  <fc 
Blanchard  and  Charles  Wheaton,  for  appellee. 

[184*]  *Breese,  J.  This  was  an  action  of  debt  on  an  ordi- 
nary replevin  bond  brought  by  the  sheriff  of  Kendall 
county,  for  the  use  of  Ward,  against  the  obligors.  The  court 
gave  judgment  on  the  defendant's  demurrer  to  the  plaintiff's 
declaration  for  the  amount  of  the  penalty  of  the  bond,  and  pro- 
ceeded to  assess  the  damages,  whereupon  the  defendant  ob- 
jected to  an  assessment  of  damages  without  a  jury.  The  court 
overruled  the  objection,  to  which  the  defendant  excepted,  and 
has  brought  the  case  here  and  assigns  this  as  one  of  the  prin- 
cipal errors. 
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By  section  15  of  the  practice  act,  it  is  provided,  in  all  cases 
where  interlocutory  judgment  shall  be  given  in  any 
action  ^brought  upon  a  penal  bond  or  upon  any  in-  [185*] 
strument  of  writing  for  the  payment  of  money  only, 
and  the  damages  rest  in  computation,  the  court  may  refer  it 
to  the  clerk  to  assess  and  report  the  damages,  and  may  enter 
final  judgment  therefor  without  a  writ  of  inquiry  and  with- 
out impaneling  a  jury  for  that  purpose;  and  in  all  other 
actions  where  judgment  shall  go  by  default,  the  plaintiff*  may 
have  his  damages  assessed  by  the  jury  in  court.  Scates' 
Comp.,  261,  262. 

This  was  the  general  law  up  to  February  14,  1863,  on  which 
day  the  legislature  passed  this  law:  In  all  suits  in  the  courts 
of  record  of  this  state  upon  default,  where  a  writ  of  inquiry 
has  heretofore  been  required  to  assess  the  damages,  it  shall  be 
lawful  for  the  court  to  hear  the  evidence  and  assess  the  dam- 
ages without  a  jury  for  that  purpose;  provided,  that  if  either 
party  shall  claim  a  jury,  the  damages  shall  be  assessed  as 
heretofore.     Sess.  Laws  of  1863,  p.  4T. 

But  it  will  be  observed  that,  in  1857,  a  special  law  applica- 
ble to  the  thirteenth  judicial  circuit  was  passed,  authorizing 
the  court,  without  a  jury,  to  assess  damages  in  all  cases  of 
default.  Scates'  Comp.,  637;  and  by  an  act  passed  February 
18,  1859,  it  was  provided  that  the  practice  in  the  circuit  court 
of  Kendall  county,  should  be  the  same  in  all  respects  as  that 
in  the  thirteenth  judicial  circuit.  Sess.  Laws,  1859,  p.  58. 
This  is  a  mere  matter  of  practice,  none  will  deny;  and  being 
so,  the  assessment  of  damages  could  be  made  by  the  court 
without  a  jury.  The  idea  that  a  party  has  a  constitutional 
right  to  have  a  trial  by  jury  is  not  controverted.  Here  was 
no  trial  in  any  sense  of  that  term.  The  defendant  has  de- 
clined putting  his  case  on  trial  by  abiding  the  judgment  on 
the  demurrer.  The  inquiry  afterwards  involved  no  considera- 
tion of  any  right  of  the  defendant.  His  position  was  fixed  by 
the  judgment  on  the  demurrer,  no  issue  of  fact  was  presented. 
The  law  of  1859  conferred  on  the  circuit  court  of  Kendall 
county  full  authority  to  assess  the  damages  even  against  the 


186  OTTAWA,' 


Sutphen  vs.  Cushman. 


defendant's  objections,  and  there  was  no  error  in  that  respect. 

JSTor  do  we  perceive  any  error  in  the  whole  record.  The 
declaration  was  in  the  usual  form  on  a  penal  bond,  and 
[186*]  there  *was  no  variance  between  it  and  the  bond.  It  is 
full  of  apt  averments  in  such  a  case,  and  the  breach  is 
well  assigned,  that  the  obligor  did  not  prosecute  his  suit  with 
effect,  but  that  the  suit  was  dismissed  for  his  failure  to  file  a 
declaration  at  the  first  or  second  term  after  the  writ  of  re- 
plevin was  sued  out,  and  that  on  the  dismissal,  the  court  ad- 
judged that  Ward  should  have  a  return  of  the  property  with- 
out delay,  concluding  with  an  averment  that  Hopkins  did  not 
make  return  of  the  property,  but  wholly  neglected  and.  refused 
to  do  so. 

These  facts  were  admitted  by  the  demurrer,  and  the  only 
question  which  remained  was  the  value  of  the  property,  which 
the  court  found,  without  a  jury,  and  properly  so,  according  to 
the  statute. 

As  to  the  question  of  interest  on  the  value  of  the  property, 
the  defendant  not  having  returned  the  property,  interest  was 
recoverable.  Rowley  v.  Gibos,  14  John.,  485.  The  judgment 
must  be  affirmed. 

Judgment  affirmed. 


Charles  H.  Sutphen  vs.  William  H.  W.  Cushman. 

Mortgage  :    Deed  absolute  in  form  how  shown  to  be  a  mortgage;  under- 
standing of  the  parties.1 
In  determining  whether  a  transaction  consummated  by  a  deed  absolute 

1  See  generally  on  this  subject,  Delahay  v.  McConnel,  4  Scam.,  157 ;  Miller 
v.  Thomas,  14  111.,  433;  Coates  v.  Woodworth,  13  id.,  654;  Tillson  v.  Moul- 
ton,  23  id.,  648;  Smith  v.  Sackett,  15  id.,  528;  Davis  v.  Hopkins,  15  id.,  519; 
Bishop  v.  Willians,  18  id.,  101;  D.e  Wolf  v.  Strader,  26  id.,  225;  Ewart  v. 
Walling,  42  id.,  453;  Pitts  v.  Cable,  44  id.,  103;  Dwen  v.  Blake,  id.,  135; 
Sharp  v.  Norton,  48  id.,  100;  Reigard  v.  McNeil,  38  id., 400  (sheriffs  deed); 
Taintor  v.  Keep,  43  id.,  332;  Parmelee  v.  Lawrence,  44  id.,  405;  Ennor  v. 
Thompson,  46  id.  214;  Price  v.  Karnes,  59  id.,  276;  Carr  t>.  Lising  62  id., 
14;  Smith  v.  Doyle,  46  id.,  451;  Hunter  »,  Hatch,  45  id.,  178. 
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in  form,  is  an  absolute  sale,  or  should  be  regarded  merely  as  a  mort- 
gage, the  court  will  entirely  disregard  the  testimony  of  witnesses  in- 
troduced for  the  purpose  of  establishing  their  understanding  of  the 
nature  of  the  transaction,  and  who  relate  conversations  of  the  parties. 
Same  :  Same. 
A  conveyance  purporting  to  convey  an  absolute  estate  to  the  grantee 
must  be  taken  as  the  exponent  of  the  rights  of  the  parties,  unless 
some  equity  is  shown,  not  founded  on  the  mere  allegation  of  a  con- 
temporaneous understanding  inconsistent  with  the  terms  of  the  deed, 
but  independently  both  of  the  deed  itself  and  of  the  understanding 
with  which  it  was  executed. 

Same  :  Same. 
The  right  to  redeem  lands  conveyed  by  deed  absolute  in  form  cannot 
be  established  by  simply  proving  that  such  was  the  understanding 
on  which  the  deed  was  executed,  because  equity  as  well  as  the  law 
will  seek  for  the  understanding  of  the  parties  in  the  deed  itself. 
The  right  must  be  paramount  to,  and  independent  of,  the  terms  of 
the  deed,  as  well  as  of  any  understanding  between  the  parties  at  the 
time  it  was  executed. 

Same:    Same;  parol  evidence,  when  admissible. 
Parol  evidence  is  admissible  so  far  as  it  conduces  to  show  the  relations 
between  the  parties,  or  to  show  any  other  fact  or  circumstance  of  a 
nature  to  control  the  deed  and  to  establish  such  an  equity  as  would 
give  a  right  of  redemption,  and  no  further. 

Same  :  Same;  parol  evidence  admissible  to  show  debt. 
In  the  application  of  this  rule,  parol  evidence  is  received  to  establish 
the  fact  that  a  debt  existed,  or  money  loaned  on  account  of  which 
the  conveyance  was  made;  for  such  facts  will  in  equity  control  the 
operation  of  the  deed  So,  too,  in  regard  to  any  other  fact  or  circum- 
stance having  the  same  operation. 

Same  :    Same;  presumption  when  grantee  retains  evidence  of  indebtedness ,  etc. 

Where  the  grantor  is  indebted  to  the  grantee  at  the  time  the  conveyance 
is  made,  and  the  bond  or  note  evidencing  such  indebtedness  is  re- 
tained by  the  grantee,  together  with  notes  which  have  been  pledged 
as  collateral  security  for  such  indebtedness;  until  the  contrary  is 
shown,  the  presumption  is  that  such  indebtedness  was  not  satisfied 
by  the  conveyance. 

And  absolute  certainty  in  regard  to  the  fact  takes  the  place  of  presump- 
tion, in  case  the  creditor  retains  the  evidences  of  the  indebtedness, 
and  the  securities  pledged  for  its  payment,  and  collects  the  money  due 
upon  such  securities. 

Same  :    Same;  effect  of  grantee's  retaining  evidence  of  indebtedness. 

Where  a  party  takes  a  conveyance  of  land  absolute  in  form,  on  account 
of  preexisting  indebtedness,  without  in  any  manner  discharging  it, 
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equity  will  regard  the  deed  as  a  mortgage,  whether  the  grantee  so  re- 
gards it  or  not.  He  cannot  hold  the  land  absolutely,  and  at  the  same 
time  retain  the  right  to  enforce  the  payment  of  the  debt  on  account 
of  which  it  was  made,  and  hold  proceeds  of  collaterals  pledged  to 
secure  its  payment. 

Same  :    Same;  subsequent  advances  by  grantee. 
Where  a  deed  absolute  in  form  is  regarded  as  a  mortgage  in  respect  to 
the  indebtedness  at  the  time  it  was  made,  it  must  be  regarded  in  the 
same  manner  as  to  subsequent  advances  made  to  the  grantor  by  the 
grantee.1 

Same  :  Mortgagee  need  not  account  for  usurious  interest  received  by  him  on 
collaterals. 
Where  notes,  executed  by  third  parties,  and  not  bearing  interest,  were 
received  by  the  mortgagee  as  collaterals  to  the  mortgage  debt,  but  af- 
ter they  fell  due,  the  mortgagee  received  fifteen  per  cent,  interest 
thereon  until  they  were  fully  paid,  it  was  held  that  the  mortgagee 
made  the  notes  his  own  from  and  after  the  time  they  respectively  fell 
due,  and  that  he  should  account  for  the  sums  due  upon  them  at  these 
times,  and  was  not  accountable  for  extra  interest  received  by  him 
thereon.  The  risk  of  loss  in  consequence  of  the  extension  of  the 
time  of  payment  having  been  borne  by  the  mortgagee,  he  ought  to 
receive  the  benefits  therefrom. 

Same:  Estoppel:  Grantor  in  absolute  deed  not  estopped  by  subsequent 
lease,  etc.,  from  asserting  the  deed  to  be  a  mortgage. 
A  mortgagor,  by  deed  absolute  in  form,  will  not  be  estopped  by  the  re- 
citals in  leases  and  other  instruments  executed  after  the  deed  was 
made,  from  asserting  the  deed  to  be  a  mortgage,  as  equity  will  relieve 
him  from  any  estoppel  created  by  such  instruments  as  well  as  from 
the  estoppel  created  by  the  deed  itself.  An  estoppel  is  created  by  the 
deed,  and  relief  from  it  is  granted  because  an  equity  is  shown  which 
requires  it  to  be  done.  The  same  equity  requires  relief  from  the 
technical  effect  of  all  subsequent  instruments.  Notes  given  for  rent 
of  the  premises,  and  all  instruments  executed  to  secure  their  pay- 
ment, will  also  be  canceled. 

Account  Stated:  Not  reopened  without  proof  of  error  in  items. 

One  who  has  stated  an  account  between  himself  and  another  in  favor  of 
the  latter,  and  admitted  it  to  be  correct,  can  not  reopen  it  without 
proof  of  the  items,  and  that  some  one  or  more  of  them  ought  not  to 
have  been  allowed. 

Same  :    Same. 

In  the  absence  of  evidence  of  what  the  account  consisted,  the  presump- 
tion is  that  it  was  made  up  of  legal  and  proper  items ;  and,  under  such 


'  See  Brown  v.  Gaffney,  32  111.,  251 ;  S.  C,  28  id.,  149. 
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circumstances,  it  will  not  be  presumed  that  usury  or  any  other  illega. 
item  was  allowed  as  part  of  the  account. 

Same:  Prima  facie  relates  to  the  accounting  parties  only. 
An  account  stated  between  two  parties  prima  facie  concerns  matters 
solely  between  the  parties  themselves,  and  does  not  include  an  ac- 
count with  a  third  party. 

Same  :     When  to  be  entirely  disregarded. 
A  settlement  between  two  parties,  which,  whether  so  from  fraud  or  from 
au  undue  advantage  taken  by  the  creditor,  is  palpably  erroneous,  the 
errors  affecting  all  the  items  of  the  account  but  one,  and  which  can 
not  be  set  right  by  a  decree  to  surcharge  and  falsify,  should  be  en- 
tirely disregarded. 

Intebest  :  Presumed  to  be  legal  till  shown  to  be  usurious. 
Violations  of  law  are  not  to  be  presumed.  Where,  therefore,  the  law  in 
force  when  a  bond  or  note  was  given  stipulating  for  interest  at  ten 
per  cent.,  but  not  stating  on  what  account,  allowed  parties  to  stipu- 
late for  interest  at  the  rate  of  ten  per  cent,  only  for  money  loaned,  it 
was  held  that  until  the  contrary  was  shown,  the  presumption  was  that 
the  indebtedness  was  on  that  account,  and  that  the  burden  of  proof 
was  with  the  obligor  or  maker  to  show  that  the  stipulation  in  regard 
to  interest  was  illegal. 

Same  :  After  an  account  stated. 
The  settling  and  stating  of  an  account  between  the  parties,  however, 
changes  the  character  of  the  indebtedness.  While  a  portion  of  it 
prior  thereto  may  be  presumed  to  have  borne  interest  at  the  rate  of 
ten  per  cent.,  the  balance  due  on  the  account  stated  will,  in  the  ab- 
sence of  any  agreement  expressed  or  implied  to  pay  a  different  rate, 
bear  interest  at  the  rate  of  six  per  cent.1 

Same:    Usury:    Rule  in  equity  on  bill  to  redeem. 
A  mortgagor  seeking  to  redeem  cannot,  in  equity,  insist  upon  a  forfeit- 
ure of  all  interest,  because  usury  has  been  agreed  upon  or  reserved. 
He  will  be  required  to  pay  at  the  rate  of  six  per  cent,  whether  an 
agreement  for  usurious  interest  is  established  or  not.2 

Same  :  Usury  not  allowed  to  be  covered  by  artful  contrivances. 
There  is  no  objection  to  a  party's  purchasing  back  his  own  obligations 
at  any  price  the  holder  and  himself  can  agree  upon,  if  such  obliga- 
tions represent  a  bona  fide  indebtedness,  and  are  not  issued  and  pur- 
chased back  as  a  means  of  covering  up  a  usurious  transaction.  But 
no  artful  contrivances  are  allowed  to  cover  up  a  usurious  transac- 
tion; and  a  creditor  will  not  be  allowed  to  loau  or  to  execute  to  an 
oppressed  debtor  promissory  notes  or  unassignable  certificates  of 

1  See  Way  man  v.  Cochrane,  ante.  152. 
*  See  Farwell  v.  Meyer,  ante,  40,  note. 
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deposit  having  many  years  to  run  —  then  purchase  them  back  for 
ready  money  at  their  value  according  to  a  broker's  rule  of  discount — 
and  then  assert  a  claim  for  advances  for  the  sum  appearing  to  be  due 
upon  their  face. 

Conventional  Interest  :    Must  be  stipulated  for. 
The  court  can  not  require  the  payment  of  conventional  interest  where  it 
is  not  stipulated  for,  or  where  the  stipulation  cannot  be  enforced  as 
it  was  made.1 

Presumptions  of  Fact  :  When  they  arise,  and  when  rebutted. 
Presumptions  of  fact  are  conclusions  drawn  from  particular  circum- 
stances. They  are  such  as  are  found  by  experience  to  be  usually  con- 
sequent upon  or  coincident  with  the  facts  presumed,  and  either  do 
not  arise,  or  are  rebutted,  if  they  do  not  correspond  with,  or  are  not 
adequate  to  account  for  the  circumstances  actually  proved. 

Same:  Of  payment  of  note. 
Ordinarily  a  note  found  in  the  hands  of  the  maker  will,  from  that  cir- 
cumstance, be  presumed  to  have  been  paid,  for  the  reason  that  the 
surrender  of  a  note  to  the  maker  is  usually  consequent  upon,  or  coin- 
cident with  its  payment ;  but  if  other  circumstances  are  proved  which 
are  inconsistent  with  that  hypothesis,  the  presumption  is  at  once  re- 
butted (see  the  opinion  for  circumstances  held  sufficient  to  rebut  the 
presumption). 

Stating  Accounts  :    Master  may  examine  parties  upon  oath. 
As  an  officer  of  court,  the  master  in  stating  an  account  has,  in  his  discre- 
tion, full  power  to  examine  the  parties  upon  oath  for  his  own  inform- 
ation.   He  acts  under  the  direction  of  the  court  that  appoints  him, 
and  has  power  to  direct  as  well  as  to  revise  his  action. 

Appeal  from  the  Circuit  Court  of  La  Salle  County. 

Bill  in  equity  filed  by  appellant  against  appellee,  to  redeem 
from  what  purported  to  be  an  absolute  deed,  but  which  appel- 
lant alleged  to  be  a  mortgage. 

The  decree  below  was  for  the  complainant,  but  found  the 
amount  due  upon  the  mortgage  to  be  $4,179.18,  upon  pay- 
ment of  which,  a  redemption  was  to  be  allowed. 

The  errors  and  cross-errors  assigned  raise  the  questions, 
whether  the  transaction  was  a  mortgage  or  a  conditional  sale; 
and,  if  a  mortgage,  as  to  the  amount  rightfully  due  and  to  be 
paid  on  redemption. 

1  See  Parwell  v.  Meyer,  ante,  40. 
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Gray,  Avery  dk  Bushnell  and  Leland  dk  Blanchard,  for 
appellant.     Glover,  Cook  db  Campbell,  for  appellee. 

*Beckwith,  J.  The  appellant  seeks,  by  a  bill  in  [190*] 
equity,  to  redeem  from  an  alleged  mortgage  executed  by 
him  to  the  appellee  on  the  19th  day  of  February,  1856.  A 
d  eed  of  that  date  was  executed  by  him  to  the  appellee  convey- 
ing several  tracts  of  land  in  La  Salle  county,  containing  three 
hundred  and  forty-five  acres,  which,  in  form,  was  an  absolute 
conveyance,  but  which  he  insists  was  intended  as  a  security 
for  existing  and  future  indebtedness.  On  the  8th  day  of  De- 
cember, 1856,  and  on  the  3d  day  of  January,  1857,  the 
appellee  reconveyed  to  the  appellant  two  *hundred  and  [191*] 
twenty-nine  39-100  acres  of  the  land;  seventy  and 
69-100  of  which  were  sold  to  Aaron  C.  Badgley ;  and  one  hun- 
dred and  fifty-eight  and  70-100  to  John  K.  Snyder.  The  re- 
mainder of  the  premises  was  the  homestead  of  the  appellant, 
upon  which  he  then  resided  and  still  resides;  and  to  redeem 
which  the  suit  is  brought.  At  the  time  the  deed  first  men- 
tioned was  made,  the  appellant  was  indebted  to  the  appellee 
upon  a  bond  dated  the  1st  day  of  November,  1852,  conditioned 
for  the  payment  of  $1,771.85,  with  interest  payable  annually, 
which  indebtedness  was  secured  by  a  deed  of  trust  of  the  lat- 
ter date  to  Samuel  B.  Gridley  of  the  premises  first  mentioned. 
The  first  year's  interest  upon  this  indebtedness  had  been  paid. 
The  appellant  was  at  that  time  also  indebted  to  the  appellee 
upon  a  promissory  note  for  the  sum  of  $1,400,  which  fell  due 
the  1st  day  of  November,  1853,  and  was  secured  by  a  deed  of 
trust  of  the  same  premises  to  Samuel  B.  Gridley,  dated  the  1st 
day  of  May,  1853.  Upon  the  indebtedness  last  mentioned, 
the  sum  of  $100  was  paid  the  25th  day  of  August,  1853,  and 
the  further  sum  of  $200  on  the  4th  day  of  October,  1853.  A 
computation  of  the  amount  due  upon  the  bond  and  note  on 
the  19th  of  February,  1856,  shows  it  to  have  been  $3,705.45  at 
that  time.  On  the  27th  of  October,  1854,  the  appellee  re- 
ceived from  the  appellant,  as  collateral  security  for  the  pay- 
ment of  the  indebtedness,  two  notes  against  one  Lighthall, 
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dated  the  first  day  of  September,  1854,  for  the  sum  of  $250 
each,  payable  the  1st  day  of  June,  1854,  with  interest  at  the 
rate  of  ten  per  cent,  per  annum;  upon  one  of  which  the  sum 
of  $175  was  indorsed  on  the  day  of  its  date. 

On  the  12th  day  of  June,  1855,  the  appellee  received  from 
the  appellant,  as  collateral  security  for  the  payment  of  the 
indebtedness,  another  note  against  Lighthall,  dated  the  1st  day 
of  September,  1854,  for  the  sum  of  $500,  and  payable  the  1st 
day  of  September,  1855,  with  interest  at  the  rate  of  ten  per 
cent,  per  annum.  .  Some  small  sums  of  money  were  collected 
on  these  notes  by  the  appellee  prior  to  the  19th  of  February, 
1856,  and  much  more  after  that  time.  It  is  not  important  for 
our  present  purpose  to  ascertain  the  precise  times 
[192*]  when  these  ^collections  were  made,  inasmuch  as  none 
of  them  were  accounted  for  by  the  appellee  until  long 
after  the  deed  in  question  was  executed.  On  the  19th  of  Feb- 
ruary, 1856,  a  settlement  was  made  by  the  parties,  and  it  was 
then  agreed  between  them  that  there  was  due  from  the  appel- 
lant to  the  appellee  the  sum  of  $4,101.20.  It  appears  that  the 
sums  due  upon  the  appellant's  bond  and  note  constituted  two 
items  of  the  account  settled  on  that  occasion,  but  there  is  no 
evidence  of  what  items  the  residue  consisted.  It  has  been  sug- 
gested that  the  residue  of  the  account  was  usury,  but  the**e  is 
no  evidence  which  enables  us  to  arrive  at  that  conclusion. 
The  evidence  establishes  various  other  facts  and  circumstances 
under  which  the  deed  in  question  was  executed.  Some  of 
them  deserve  especial  notice. 

It  appears  that  on  or  about  the  7th  day  of  June,  1853,  the 
appellant  purchased  of  John  T.  Cook  several  tracts  of  land,  for 
the  sum  of  $4,100.82,  payable  on  the  1st  day  of  November, 
1853,  with  interest  at  ten  per  cent,  per  annum  after  the  1st 
day  of  May,  1853.  The  whole,  or  the  greater  part  of  these 
lands  were  afterwards  sold  by  the  appellant  to  Philander  Shaw. 
On  the  7th  day  of  June,  1853,  the  appellant  executed  a  writ- 
ten agreement  to  the  appellee,  to  pay  him,  as  Cook's  agent,  the 
purchase  money  for  these  lands,  and  secured  the  payment  of 
the  same  by  the  deed  of  trust  to  Samuel  B.  Gridley,  given  to 
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secure  the  payment  of  the  appellant's  note  for  fourteen  hun- 
dred dollars.  To  enable  the  appellee  to  convey  the  lands  to  the 
appellant  when  the  purchase  money  should  be  paid,  Cook  con- 
veyed the  lands  to  the  appellee,  and  he,  on  the  25th  day  of 
June,  1854,  conveyed  the  same  to  the  appellant,  who  conveyed 
the  whole  or  a  part  of  them  to  Shaw.  On  the  4th  day  of  Feb- 
ruary, 1854,  the  appellant  paid  to  the  appellee  as  Cook's  agent, 
the  sum  of  $500,  and  on  the  1st  day  of  March,  1854,  the  fur- 
ther sum  of  $3,571,  leaving  a  balance  unpaid  of  $420.60,  ap- 
parently due  when  the  deed  in  question  was  executed.  There 
is,  however,  no  evidence  that  this  balance  was  included  in  the 
settlement  made  by  the  parties  at  that  time. 

The  appellant  was  indebted  to  George  S.  Fisher  in 
the  sum  *of  $736,  for  which  he  had  obtained  a  judg-  [193*] 
ment;  and  was  also  indebted  to  Jacob  V.  B.  Graham 
in  the  sum  of  $1,012,  secured  by  a  mortgage  upon  the  prem- 
ises before  described.  These  are  the  principal  circumstances 
under  which  the  settlement  was  made  and  the  deed  in  ques- 
tion executed.  The  appellee,  on  that  occasion,  agreed  to  pay 
the  debts  due  to  Fisher  and  Graham,  and  executed  to  the  ap- 
pellant his  six  promissory  notes,  for  the  sum  of  $7,950.  In 
determining  whether  the  transaction  consummated  by  the 
deed  in  question  was  an  absolute  sale,  or  should  be  regarded 
merely  as  a  mortgage,  we  entirely  disregard  the  testimony  of 
those  witnesses  introduced  for  the  purpose  of  establishing  their 
understanding  of  the  nature  of  the  transaction,  and  who  relate 
conversations  of  the  parties.  The  conveyance  purports  to 
convey  an  absolute  estate  to  the  grantee,  and  it  must  be  taken 
as  the  exponent  of  the  rights  of  the  parties,  unless  some  equity 
is  shown,  not  founded  on  the  mere  allegation  of  a  contempo- 
raneous understanding  inconsistent  with  the  terms  of  the 
deed,  but  independently,  both  of  the  deed  itself  and  of  the 
understanding  with  which  it  was  executed.  The  right  to  re- 
deem lands  so  conveyed  cannot  be  established  by  simply  prov- 
ing that  such  was  the  understanding  on  which  the  deed  was 
executed,  because  equity,  as  well  as  the  law,  will  seek  for  the 
understanding  of  the  parties  in  the  deed  itself.     The  right 
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must  be  one  paramount  to,  and  independent  of,  the  terms  of 
the  deed,  as  well  as  of  any  understanding  between  the  parties 
at  the  time  it  was  executed.  Parol  evidence  is  admissible  so 
far  as  it  conduces  to  show  the  relations  between  the  parties, 
or  to  show  any  other  fact  or  circumstance  of  a  nature  to  con- 
trol the  deed  and  to  establish  such  an  equity  as  wo  aid  give  a 
right  of  redemption,  and  no  further.  In  the  application  of 
this  rule,  parol  evidence  is  received  to  establish  the  fact  that 
a  debt  existed,  or  money  loaned  on  account  of  which  the  con- 
veyance was  made;  for  such  facts  will,  in  a  court  of  equity, 
control  the  operation  of  the  deed.  So,  too,  in  regard  to  any 
other  fact  or  circumstance  having  the  same  operation.  3  Lead. 
Gas.  Eq.,  628,  and  cases  cited.  From  some  expres- 
[194*]  sions  of  opinion  in  *cases  hitherto  decided  by  this 
court,  it  has  been  supposed  that  a  more  enlarged  rule 
has  been  adopted  in  this  state,  but  a  careful  examination  of 
them  will  show  that  this  court  has  never  departed  from  the 
rule  we  now  enunciate.  In  examining  our  reported  cases,  it 
should  be  remembered  that  the  manner  in  which  testimony 
has  been  taken  in  chancery  causes  has  often  introduced  into 
records  brought  to  this  court  testimony  that  was  irrelevant 
and  inadmissible,  some  of  which  has  been  reported  inadvert- 
ently, and  care  should  be  taken  to  ascertain  the  precise  ques- 
tion presented  for  the  consideration  of  the  court,  as  well  as  its 
decision  thereon.  While  irrelevant  and  inadmissible  testi- 
mony thus  brought  before  the  court  is  disregarded,  it  would 
serve  no  purpose  worth  the  while  for  us  to  point  it  out  in  de- 
tail on  every  such  occasion,  and,  ordinarily,  we  have  not 
done  so. 

In  Delahay  v.  MoConnel,  4  Scam.,  157,  a  grantee  had  exe- 
cuted a  bond,  stating  that  the  deed  to  him,  though  absolute  in 
its  terms,  was  intended  only  as  a  mortgage,  and  conditioned 
for  the  reconveyance  of  the  premises  upon  payment  of  the  in- 
debtedness which  the  deed  was  intended  to  secure.  The  only 
question  before  the  court  was,  whether  the  intention  of  the 
parties  might  be  manifested  by  a  written  defeasance  executed 
simultaneously  with  the  conveyance.  In  Ferguson  v.  Sut- 
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phen,  3  Gilm.,  547,  the  question  arose  in  regard  to  lands  pur- 
chased at  a  government  land  sale.  Parol  evidence  was  re- 
ceived to  establish  the  fact  that  an  arrangement  was  made 
before  the  sale,  between  the  occupant  of  the  lands  and  the 
purchaser,  by  the  terms  of  which  he  was  to  make  the  purchase 
and  convey  the  lands  to  the  occupant  upon  payment  of  the 
sum  paid  to  the  government,  with  a  stipulated  advance  there- 
on. From  the  nature  of  the  arrangement,  and  the  circum- 
stances under  which  it  was  made,  it  was  evident  that  the 
transaction  was  one  for  the  loan  of  money  with  security  for  its 
payment.  In  Coates  v.  Woodworth,  13  111.,  654,  Woodworth 
was  indebted  to  Tarbox,  for  which  he  held  Woodworth's  lands 
as  security.  Coates  agreed  to  loan  Wood  worth  money  to  pay 
the  debt,  and  to  take  a  conveyance  from  Tarbox  as  se- 
curity for  the  mone}^  *thus  loaned.  The  loan  was  made,  [195*] 
and  the  money  so  borrowed  was  paid  to  Tarbox  as  the 
consideration  of  the  conveyance  from  him  to  Coates,  and  these 
facts  were  held  to  create  a  resulting  trust  in  favor  of  Wood- 
worth.  In  Miller  v.  Thomas,  14  111.,  428,  the  grantee  had 
entered  into  a  written  agreement  with  his  grantor  to  reconvey 
the  premises  upon  the  payment  of  a  certain  sum  by  a  certain 
day,  and  it  contained  a  covenant  by  the  grantor  to  pay  the 
money  by  that  time.  The  question  presented  was,  wheth- 
er the  connection  of  this  instrument  with  the  deed  might 
be  shown  by  parol.  The  court  say  "that  it  was  not  abso- 
lutely necessary  that  a  defeasance  should  be  in  writing. 
That  a  conveyance  might  be  absolute  on  its  face,  and  yet  it 
might  be  shown  by  parol  that  it  was  intended  only  as  a  secu- 
rity for  the  payment  of  money,  when  it  would  be  treated  in 
equity  as  a  mortgage."  This  language  is  strictly  accurate, 
and  entirely  coincides  with  the  rule  that  the  intention  must  be 
gathered  from  facts  and  circumstances  thus  proven,  and  not 
from  loose  declarations  of  the  parties  made  at  the  time  when 
the  conveyance  was  executed  in  regard  to  their  intentions.  In 
Davis  v.  Hopkins,  15  111.,  520;  Smith  v.  SacJcett,  id.,  530; 
Williams  v.  Bishop,  id.,  555;  S.  6\,  18  id.,  101,  and  in 
Wynkoop  v.  Cowing,  21  id.,  5T0,  the  question  was  whether 
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in  fact  there  was  a  loan  of  money,  and  parol  evidence  was  re- 
ceived for  the  purpose  of  establishing  that  fact,  and  when  so 
established,  equity  regarded  the  transaction  as  a  security  for 
the  payment  of  the  money  loaned.  In  Tillson  v.  Moulton, 
23  111.,  648,  Tillson,  Sr.,  had  borrowed  a  large  sum  of  money 
from  Clark,  which  was  evidenced  by  certain  notes  and  drafts. 
Tillson,  Jr.,  had  executed  an  absolute  conveyance  of  lands 
to  secure  the  payment  of  this  indebtedness.  Moulton  took  an 
assignment  from  Clark  of  the  notes  and  drafts  and  a  deed  of 
the  lands.  The  question  presented  was,  whether  these  facts 
established  a  mortgage  without  the  production  of  an  original 
defeasance  executed  by  Clark.  In  De  Wolf  v.  Strader,  26  111., 
225,  and  in  Shaver  v.  Woodward,  28  id.,  277,  parol  evidence 
was  received  to  establish  an  existing  debt,  on  account  of  which 

the  conveyance  was  made.     In  Brown  v.  Gaffney,  28 
[196*]  111.,  149,  ^evidence  of  oppression  and  undue  advantage 

was  allowed.  In  Maxfield  v.  Patchen,  29  111.,  39,  the 
secret  understanding  of  the  parties  attempted  to  be  proven 
was  held  to  have  been  rescinded  and  abandoned,  if  it  ever  ex 
isted.  Cases  too  numerous  to  cite  are  to  be  found,  in  which 
courts  have  held  that  conveyances,  absolute  in  form,  should  be 
regarded  as  mortgages  in  case  ttiey  were  executed  to  secure  an 
existing  debt  or  a  loan  of  money;  or  were  procured  by  fraud, 
undue  advantage  or  oppression;  or  were  made  as  a  cloak  to 
cover  up  usurious  transactions;  or  where  other  equitable  cir- 
cumstances required  that  the  deed  should  be  so  regarded;  but 
in  our  researches  we  have  been  unable  to  find  any  well  con- 
sidered case  in  which  it  has  been  held  that  an  absolute  deed 
should  be  regarded  as  a  mortgage,  from  loose  declarations  of 
parties  made  at  the  time  it  was  executed,  touching  their  in- 
tentions or  understanding.  As  pilots  of  the  ship  of  justice, 
we  think  that  to  guide  her  course  by  the  headlands  of  the  law, 
and  when  these  are  not  visible,  then  by  known  rules  adopted 
from  the  experience  of  ages,  is  safer  than  to  turn  her  adrift 
amidst  the  treacherous  waves  of  loose  conversation,  to  t>3 
guided  only  by  the  imperfect  understanding,  recollection  and 
statements  of  witnesses.  Her  cargo  of  cases  may  be  lighter 
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when  she  is  guided  by  the  safer  rule,  but  she  will  be  less  like- 
ly to  destroy  whatever  she  comes  in  contact  with  by  the  mis- 
apprehension of  the  pilots  on  board. 

"We  are  of  the  opinion  that  the  deed  of  the  19th  of  February, 
1856,  should  be  regarded  as  a  mortgage  from  facts  in  relation 
to  which  there  is  no  controversy.  The  appellant  was  indebted 
to  the  appellee  at  the  time  the  conveyance  was  made,  and  there 
is  no  evidence  whatever  of  the  discharge  of  that  indebtedness. 
The  bond  and  note  by  which  the  greater  portion  of  it  was  evi- 
denced, were  retained  by  the  appellee,  as  well  as  the  Lighthall 
notes  which  had  been  pledged  as  security;  and  the  payment 
of  the  indebtedness  might  have  been  enforced  at  any  time 
thereafter.  Until  the  contrary  is  shown,  the  presumption  is 
that  the  indebtedness  was  not  satisfied  by  the  conveyance; 
and  absolute  certainty  in  regard  to  the  fact  takes  the  place  of 
presumption,  in  case  the  creditor  retains  the  evidences 
of  the  '^indebtedness,  the  securities  pledged  for  its  pay-  [197*] 
ment,  and  collects  the  money  due  upon  such  securities. 
We  have  not  considered  whether  the  transaction  was  a  profit- 
able one  for  the  appellee,  or  such  as  a  business  man  would  be 
likely  to  make.  It  is  sufficient  for  us  to  know  that  when  he 
took  the  conveyance  on  account  of  a  preexisting  indebtedness, 
without  in  any  manner  canceling  or  discharging  it,  that  equity 
will  regard  the  deed  as  a  mortgage,  whether  he  so  regarded  it 
or  not.  He  cannot  hold  the  land  absolutely,  and  at  the  same 
time  retain  the  right  to  enforce  the  payment  of  the  debt,  on 
account  of  which  it  was  made,  and  hold  proceeds  of  collaterals 
pledged  to  secure  its  payment.  As  the  deed  must  be  regarded 
as  a  mortgage  in  respect  to  the  indebtedness  at  the  time  it 
was  made,  it  must  be  regarded  in  the  same  manner  as  to  sub- 
sequent advances.  We  have  not  deemed  it  necessary  to  con- 
sider, at  length,  the  argument  that  the  appellant  is,  by  the  re- 
citals in  leases  and  other  instruments  executed  since  the  deed 
was  made,  estopped  from  asserting  the  deed  to  be  a  mortgage, 
as  equity  will  relieve  him  from  any  estoppel  created  by  such 
instruments,  as  well  as  from  the  estoppel  created  by  the  deecL 
itself.     An  estoppel  is  created  by  the  deed,  and  relief  from  it 
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is  granted  because  an  equity  is  shown  which  requires  it  to  be 
done.  The  same  equity  requires  relief  from  the  technical  ef- 
fect of  all  subsequent  instruments. 

It  only  remains  for  us  to  state  the  rules  by  which  the  mas- 
ter will  be  governed  in  stating  an  account  between  the  parties. 
The  master  should  assume  $4,101.20  due  to  the  appellee  on 
the  19th  day  of  February,  1856,  upon  an  account  settled  and 
stated.  It  is  not  incumbent  upon  the  appellee  to  prove  the 
items  of  the  account.  2  Greenl.  Ev.  129.  The  appellant, 
having  stated  the  account  and  admitted  it  to  be  correct,  can- 
not reopen  it  without  proof  of  the  items,  and  that  some  one 
or  more  of  them  ought  not  to  have  been  allowed.  Darthery 
or  Darthez  v.  Lee,  2  You.  &  Coll.,  5 ;  Donegal  v.  Grattan,  8 
Bligh,  K  S.,  831. 

The  appellant  alleges  that  two  items  constituting  a  part  of 
the  account  are  erroneous.  He  claims  that  he  was  charged,  in 
the  settlement,  with  interest  upon  the  bond,  dated  the  first  day 
of  November,  1851,  and  upon  the  note  falling  due  the 
[198*]  1st  *day  of  November,  1853,  at  the  rate  of  ten  per 
cent,  per  annum,  while  the  law  allowed  the  appellee 
interest  only  at  the  rate  of  six  per  cent,  per  annum.  The  law 
in  force  when  the  bond  was  given  allowed  parties  to  stipulate 
for  interest  at  the  rate  of  ten  per  cent,  for  money  loaned;  and 
until  the  contrary  is  shown,  the  presumption  is  that  the  in- 
debtedness was  on  that  account.  Yiolations  of  the  law  are 
not  to  be  presumed.  So,  in  regard  to  interest  upon  the  note. 
If  the  appellee  advanced  the  amount  of  the  note  to  Cushman 
&  Co.,  he  might  lawfully  stipulate  for  ten  per  cent,  interest 
on  such  advance.  The  burden  of  proof  in  this  regard  is  upon 
the  appellant,  and  he  has  not  shown  the  stipulation  in  regard 
to  interest  to  be  illegal.  There  is  no  evidence  of  what  the 
residue  of  the  account  consisted,  and  in  the  absence  of  allega- 
tions and  evidence  in  regard  to  it,  the  presumption  is  that  it 
was  made  up  of  legal  and  proper  items.  Under  such  circum- 
stances, we  cannot  presume  that  usury  or  any  other  illegal 
item  was  allowed  as  a  part  of  the  account.  A  balance  of  four 
hundred  and  twenty  dollars  and  sixty-one  cents  appears  to 
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have  been  due  John  T.  Cook  for  lands  purchased  of  him  at 
the  time  the  above  settlement  was  made.  There  is  no  evi- 
dence that  it  was  included  in  the  settlement,  and  the  pre- 
sumption is  that  it  was  not  so  included.  It  was  a  debt  to 
Cook,  and  not  to  the  appellee,  while  the  accounting  was  prima 
facie  concerning  matters  solely  between  the  parties  them- 
selves. From  the  fact  that  the  sum  apparently  due  to  Cook 
so  nearly  corresponds  with  the  unexplained  sum  making  up 
the  balance  found  due  on  the  settlement  between  the  parties, 
it  has  been  supposed  that  the  sum  really  due  to  him  was  in- 
cluded therein,  and  that  the  appellee  had  paid  or  assumed  to 
pay  the  same.  There  is,  however,  no  evidence  that  the  claim 
was  adjusted  in  that  manner.  From  the  evidence  before  us, 
we  are  satisfied  that  the  claim  of  Cook,  if  it  was  not  included 
in  the  settlement,  is  not  now  an  outstanding  one  against  the 
appellant.  The  appellee  asserts  that  he  had  no  interest  in  the 
claim,  and  that  his  connection  with  it  was  solely  that  of  an 
agent.  He  says  that  the  moneys  paid  to  him  upon  it  were 
received  by  him  in  that  capacity,  and  paid  over  to  his 
principal,  *and  "  that  the  final  settlement  between  the  [199*] 
appellant  and  Cook  was  made  between  them  person- 
ally, and  not  by  himself*"  The  lands  purchased  of  Cook  were 
to  be  conveyed  when  the  purchase  money  was  paid.  The  con- 
veyance was  made  on  the  illst  of  June,  1854,  more  than  a  year 
before  the  settlement  between  the  parties.  At  a  subsequent 
accounting  between  the  parties,  on  the  11th  day  of  November, 
1856,  no  claim  was  made  in  regard  to  the  transaction,  and 
none  has  been  asserted  for  nearly  ten  years.  We  are  of  the 
opinion  that  the  claim  was  satisfied  in  some  manner,  and  if 
not  included  in  the  settlement  made  on  the  19th  of  February, 
1856,  that  it  has  been  satisfied  in  some  other  way.  The  set- 
tling and  stating  of  an  account  between  the  parties  changed 
the  character  of  the  indebtedness.  2  Greenl.  Ev.,  128.  While 
a  portion  of  it  may  be  presumed  to  have  borne  interest  at  the 
rate  of  ten  per  cent,  before  that  time,  the  balance  due  on  the 
account  stated  would  bear  interest  at  the  rate  of  six  per  cent., 
in  the  absence  of  any  agreement  expressed  or  implied  to  pay 
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a  different  rate.  It  is  not  necessary  to  consider  whether  the 
evidence  establishes  an  agreement  to  pay  twelve  per  cent,  in- 
terest on  the  balance  of  the  account,  as  equity  would  require 
the  appellant  to  pay  interest  at  the  rate  of  six  per  cent,  if  it 
were  established.  A  mortgagor  seeking  to  redeem  cannot  in- 
sist upon  a  forfeiture  of  all  interest  because  usury  has  been 
agreed  upon  or  reserved.  The  appellant  would  be  required  to 
pay  the  same  rate  of  interest,  whether  the  agreement  is  estab- 
lished or  not.  There  is  no  evidence  of  an  agreement  to  pay 
interest  at  the  rate  of  ten  per  cent,  upon  the  balance  of  the 
account,  and  we  cannot  require  the  payment  of  conventional 
interest  where  it  is  not  stipulated  for,  or  where  the  stipulation 
cannot  be  enforced  as  it  was  made.  The  master  will  compute 
interest  at  the  rate  of  six  per  cent,  per  annum  on  the  sum  due 
to  the  appellee  when  the  settlement  was  made,  and  upon  all 
subsequent  payments  and  disbursements  made  by  him  from 
and  after  the  time  they  were  respectively  made;  and  will  ap- 
ply all  moneys  received  by  him  towards  the  payment  of  the 
mortgage  debt  at  the  times  when  they  were  respectively  re- 
ceived. At  a  settlement  made  between  the  parties  on 
[200*]  the  *llth  day  of  November,  1856,  the  sum  of  $4,180 
was  found  due  to  the  appellant  for  advances,  etc.,  made 
after  the  mortgage  was  executed.  The  appellant  on  that  oc- 
casion surrendered  to  the  appellee  all  of  his  notes,  except  one 
for  a  thousand  dollars,  which  before  that  time  had  been  sold 
to  Eames,  and  received  a  certificate  of  deposit  for  $2,770. 
The  sole  consideration  for  the  surrender  of  notes  for  $6,950, 
was  an  advance  to  the  appellant  of  two  thousand  dollars  in 
money,  the  satisfaction  of  the  appellee's  claims  for  moneys 
before  that  time  paid  to  the  appellant's  creditors,  amounting 
to  $1,727  and  the  certificate  of  deposit.  The  appellee  admits 
that  he  reserved  $453,  by  way  of  discount  for  making  these 
advances,  and  it  is  evident  that  he  charged  a  liberal  interest 
upon  the  moneys  advanced  to  pay  the  appellant's  creditors  in 
addition  thereto.  He  furnishes  vouchers  for  $1,396.36,  and 
asks  an  allowance  for  $330.64  more  than  that  sum  for  interest 
and  items  which  he  does  not  recollect.  This  settlement  is 
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palpably  erroneous,  and  whether  so  from  fraud  or  from  an  un- 
due advantage  taken,  the  errors  affect  all  the  items  of  the  ac- 
count except  that  of  two  thousand  dollars,  and  it  cannot  be 
set  right  by  a  decree  to  surcharge  and  falsify.  A  settlement 
under  such  circumstances  should  be  entirely  disregarded. 
Coleman  v.  Mellerish,  2  Maori .  &  G.,  309. 

The  evidence  establishes  that  the  appellee  paid  for  the  ap- 
pellant, after  the  execution  of  the  mortgage  and  prior  to  the 
llth  November,  1856,  the  following  sums  of  money:  March 
18th,  1856,  on  the  Fisher  judgment,  $750;  March  20th,  1856, 
on  Reisig  notes,  $428.50;  March  26th,  1856,  on  the  Gurley 
note,  $820;  March  26th,  1856,  on  Coe's  note,  $131.69;  No- 
vember 1st,  1856,  check  to  Eames,  $2,000,  and  to  Cogswell  & 
Co.,  $16.17,  and  he  will  be  allowed  these  sums,  and  such  other 
items  as  he  can  establish  before  the  master. 

The  evidence  also  establishes  that  the  appellee  paid,  on  the 
19th  February,  1857,  $1,060  to  take  up  his  note,  before  that 
time  sold  to  Eames,  and  he  will  be  allowed  the  sum  so  paid. 
The  certificate  of  deposit  for  $2,770,  represented  an  indebted- 
ness of  the  appellee,  and  he  claims  that  the  court  should  pre- 
sume that  he  has  paid  it,  from  the  fact  that  it  has  been 
^surrendered  to  him.  Presumptions  of  fact  are  con-  [201*] 
elusions  drawn  from  particular  circumstances.  They 
are  such  as  are  found  by  experience  to  be  usually  consequent 
upon  or  coincident  with  the  facts  presumed,  and  either  do  not 
arise,  or  are  rebutted,  if  they  do  not  correspond  with,  or  are 
not  adequate  to  account  for  the  circumstances  actually  proved. 
Ordinarily,  a  note  found  in  the  hands  of  the  maker  will,  from 
that  circumstance,  be  presumed  to  have  been  paid,  for  the  rea- 
son that  the  surrender  of  a  note  to  the  maker  is  usually  con- 
sequent upon,  or  coincident  with  its  payment;  but  if  other 
circumstances  are  proved  which  are  inconsistent  with  that 
hypothesis,  the  presumption  is  at  once  rebutted.  The  certifi- 
cate was  surrendered  the  28th  of  January,  1858,  upon  the 
occasion  of  the  appellant's  taking  a  lease  of  his  homestead  for 
another  year,  and  executing  to  the  appellee  a  chattel  mort- 
gage, covering  the  appellant's  entire  personal  property,  to 
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secure  the  payment  of  rent.  The  appellant's  other  creditors 
were  pressing  him  for  payment.  The  appellee  had  become 
security  for  him  upon  the  debts  to  Graham  and  Swift,  and,  on 
that  occasion,  became  security  for  him  upon  a  note  to  Thomp- 
son. One  thousand  dollars  of  the  consideration  for  its  sur- 
render, it  is  admitted,  was  not  paid,  but  was  indorsed  upon  the 
appellant's  note  of  $2,000,  given  for  rent  of  the  premises  for 
previous  years.  J^o  money  was  paid  to  the  appellant  at  that 
time.  The  appellee  does  not  assert  that  he  has  ever  paid  the 
balance  due  thereon,  but  says  that  he  applied  the  value  of  the 
remainder  of  the  certificate  upon  the  appellant's  indebtedness 
to  him.  We  have  but  little  information  concerning  the  items 
of  such  indebtedness,  and  still  less  of  its  amount,  and  none 
whatever  of  the  rule  of  discount  by  which  the  value  of  the 
certificate  was  ascertained.  These  are  some  of  the  circum- 
stances under  which  the  certificate  was  surrendered,  and  we 
are  of  the  opinion  that  they  are  sufficient  to  rebut  any  pre- 
sumption of  payment.  We  do  the  appellee  no  injustice  by 
declining  to  presume  a  fact  which  he,  under  the  circum- 
stances, is  unwilling  to  assert.  There  is  no  objectiou  to  a 
party  purchasing  his  own  obligations  at  any  price  the 
[202*]  holder  and  himself  can  agree  upon,  *if  such  obliga- 
tions represent  a  bona  fide  indebtedness,  and  are  not 
:ssued  and  purchased  back  as  a  means  of  covering  up  a  usuri- 
ous transaction. 

Regarding,  as  we  do,  the  deed  to  be  a  mortgage,  the  notes 
of  the  appellee  in  the  appellant's  hands  were  not  an  indebted- 
ness; and  it  would  be  a  mockery  of  justice  to  allow  a  creditor 
to  loan  or  to  execute  to  an  oppressed  debtor,  promissory  notes 
or  unassignable  certificates  of  deposit  having  many  years  to 
run,  then  purchase  them  back  for  ready  money  at  their  value 
according  to  a  broker's  rule  of  discount,  and  then  assert  a 
claim  for  advances  for  the  sum  appearing  to  be  due  upon  their 
face.  No  artful  contrivances  are  allowed,  to  cover  up  a 
usurious  transaction.  The  appellee  should  be  reimbursed 
such  sums  of  money  as  he  has  actually  advanced  and  no  more. 
The  evidence  establishes  that  the  appellee  paid  for  the  appel- 
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lant,  January  27,  1859,  on  note  to  Thompson,  $692.84;  Feb- 
ruary 15,  1860,  for  taxes,  $35.10;  also,  for  taxes,  70  cents;  for 
insurance  for  years  1860  and  1861,  $28.10,  and  the  amount  of 
a  note  of  the  appellants  for  $84.80.  These  sums  will  be  al- 
lowed to  the  appellee,  together  with  such  others  as  he  can 
establish  before  the  master.  The  order  of  reference  to  him 
will  contain  the  usual  direction  for  the  examination  of  the 
parties  upon  interrogatories.  2  Daniel's  Ch.  Pr.,  1366.  As 
an  officer  of  court,  the  master  has,  in  his  discretion,  full  power 
to  examine  the  parties  upon  oath  for  his  own  information. 
He  acts  under  the  direction  of  the  court  that  appoints  him, 
and  it  has  power  to  direct  as  well  as  to  revise  his  action.  We 
are  of  the  opinion  that  the  court  below  should,  in  this  case, 
direct  the  master  as  to  the  manner  of  discharging  his  duties, 
and  the  order  of  reference  will  contain  a  special  direction  to 
examine  the  parties  upon  oath,  touching  all  moneys  received 
by  the  appellee  from  or  on  account  of  the  appellant,  or  paid 
to  or  for  him  at  his  request  since  the  19th  day  of  February, 
1856.  The  notes  of  the  appellant  given  for  rent,  and  all  in- 
struments executed  to  secure  their  payment,  should  be  directed 
to  be  surrendered  and  canceled. 

It  is  admitted  that  the  appellee  received  April  2, 
1856,  *$105;  January  7th,  1857,  $1,000;  February  [203*] 
10th5  1857,  $831;  December  10th,  1857,  $1,433.97; 
July  3d,  1858,  $952.82;  December  10th,  1858,  $1,563.43;  July 
3d,  1859,  $1,038.93;  December  10th,  1859,  $1,693.77;  and  July 
3d,  1860,  $1,122.05.  These  sums  will  be  applied  in  extin- 
guishment of  the  mortgage  debt.  The  appellee  should  also  be 
required  to  account  for  whatever  he  has  collected  upon  the 
Lighthall  notes,  deducting  the  cost  and  expenses  of  collection. 
The  sums  of  money  thus  received  should  be  applied  as  other 
moneys  coming  into  the  hands  of  the  appellee. 

It  appears  that  the  appellee  received  on  these  notes,  October 
9th,  1856,  $240.25,  and  at  various  other  times  the  sums  of 
$55,  $6Q,  $125,  $23  and  about  $174;  in  all  about  $683.25. 
The  evidence  does  not  show  the  precise  times  when  these  pay- 
ments were  received,  nor  does  it  satisfactorily  appear  that  they 
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were  all  that  were  received.  The  appellee  admits  that  he  re- 
ceived $240.25  on  the  9th  day  of  October  1856,  and  the  sum 
of  $454.77  on  the  2d  day  of  November,  1858,  over  and  above 
the  costs  and  expenses  of  collection,  and  it  does  not  satisfac- 
torily appear  that  he  received  any  more.  The  judgment  in 
the  suit  upon  the  two  small  notes  was  for  the  sum  of  $39, 
which  would  be  about  the  sum  due  thereon,  deducting  the 
$55,  $66  and  the  $185,  paid  the  appellant.  The  judgment  in 
the  suit  upon  the  larger  note  was  for  about  $135,  which 
would  be  about  the  sum  due  thereon,  deducting  the  $240.25, 
$125  and  $23.  It  is  evident  that  the  appellee  failed  to  recover 
judgment  for  the  $185,  paid  to  the  appellant.  The  sums 
which  the  appellee  admits  that  he  received  are  larger  than  are 
shown  by  any  other  evidence  to  have  come  into  his  hands,  and 
if  no  further  evidence  as  to  this  item  is  introduced  before  the 
master,  the  appellee  should  account  for  the  sums  so  admitted 
to  have  been  received,  and  no  more.  The  appellant  claims 
that  the  appellee  should  account  for  extra  interest  received 
upon  the  Badgley  and  Snyder  notes.  These  notes  were  not 
payable  with  interest,  but  after  a  portion  of  them  fell  due,  the 
appellant  received  fifteen  per  cent,  interest  thereon  until  they 

were  fully  paid. 
[204*]       *We  are  of  the  opinion  that  the  appellee  made  the 

notes  his  own  from  and  after  the  time  they  respectively 
fell  due,  and  that  he  should  account  for  the  sums  due  upon 
them  at  those  times.  The  risk  of  loss  in  consequence  of  the 
extension  of  the  time  of  payment  was  borne  by  the  appellee, 
and  he  ought  to  receive  the  benefits  therefrom.  The  decree 
of  the  court  below  is  reversed,  and  the  cause  remanded  for 
further  proceedings  not  inconsistent  herewith. 
Decree  reversed. 
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William  G.  Conkwright  vs.  The  People  of  the  State  op 

Illinois. 

Larceny  :    Evidence  afforded  by  possession  of  stolen  property. 
Possession  of  stolen  property  by  the  accused,  soon  after  it  was  stolen,  is 
not  of  itself  prima  facie  evidence  that  it  was  stolen  by  the  accused. 

Same  :    Same:    Surrounding  circumstances. 
Possession  of  stolen  property  by  a  person  soon  after  the  theft  may  be 
the  strongest  character  of  evidence  of  his  guilt,  when  considered  in 
the  light  of  surrounding  circumstances,  whilst  under  different  cir- 
cumstances it  might  be  slight,  if  even  any,  evidence  of  guilt. 

8am  e:  Same. 
Tn  such  a  case,  everything  connected  with  the  possession  must  be  con- 
sidered, such  as  its  proximity  to  the  larceny,  whether  it  was  con- 
cealed, whether  the  party  admitted  or  denied  the  possession,  whether 
other  persons  had  access  to  the  place  where  it  was  found,  and  the  de- 
meanor of  the  accused,  and  his  good  character.  These  circumstances, 
when  in  evidence  before  the  jury,  are  proper  to  be  considered  by 
them. 

Same:    Same  :    Previous  good  character  of  accused. 
The  previous  character  of  the  accused  may,  in  such  case,  if  shown  to  be 
good,  repel  all  presumption  of  guilt. 

Same  :    Same  :    Burden  of  proof. 

An  instruction  which  asserts  that  the  possession  of  stolen  property  by 
the  accused  being  proved,  the  burden  of  proving  it  to  have  been 
honest  is  thrown  upon  the  accused,  and  it  is  for  him  to  prove  that  he 
acquired  it  honestly,  is  erroneous.  It  assumes  that  defendant  had 
possession  of  the  property,  which  is  a  question  for  the  jury.  Its  lan- 
guage is  also  too  broad  in  saying  that  it  is  for  the  defendant  to  prove 
that  he  came  honestly  by  the  property.  It  can  make  no  difference 
who  makes  the  proof,  or  how  it  appears,  so  his  possession  is  shown  to 
be  honest;  and  the  instruction  excludes  the  effect  of  evidence  of  good 
character,  which  might  raise  a  reasonable  doubt  of  the  prisoner's 
guilt,  which  entitles  him  to  an  acquittal. 

Instructions  :    Should  not  assume  existence  of  controverted  facts. 
It  is  error  for  an  instruction  to  assume  the  existence  of  a  fact  which  is  a 
question  for  the  jury. 

Error  to  Recorder's  Court  of  Chicago. 

Indictment  for  the  larceny  of  property  shown  by  the  peo- 
ple to  have  been  found  in  defendant's  store.  Evidence  of  the 
previous  good  character  of  accused  was  upon  the  trial  intro- 
Vol.  XXXV.  —  9  129 


206  OTTAWA, 


Conkwright  vs.  The  People. 


duced  by  him.     The  instructions  in  question  are  stated  in  the 
opinion. 

E.  G.  Asay,  R.  S.  Wilson  and  A.  Van  JBuren,  for  plaintiff 
in  error.     D.  P.  Jones,  State's  Attorney,  for  the  People. 

[205*]  *Walker,  C.  J.  The  assignment  of  errors  on  this 
record  questions  the  correctness  of  the  instructions 
given  for  the  People.  That  the  first  instruction  as  given  was 
wrong,  and  it  is  insisted  should  have  been  modified.  It  is 
this:  "The  court  instructs  the  jury  that  possession  of  prop- 
erty soon  after  it  was  stolen  is  of  itself  prima  facie  evidence 
that  it  was  stolen  by  the  defendant."  It  is  said  in 
[206*]  ^Wharton's  Criminal  Law,  278,  that  the  presumption 
of  guilt  from  possession,  standing  by  itself,  except  in 
case  of  receiving  stolen  goods,  is  too  slender  to  support  a  con- 
viction. Again,  at  page  333,  the  same  author  says:  ""Where 
property  has  been  taken  lueri  causa,  it  is  of  course  of  primary 
importance  to  ascertain  whether  there  are  any  circumstances 
tending  to  fasten  guilty  agency  on  the  party  with  whom  they 
are  found.  The  possession  of  the  stolen  property,  as  has  al- 
ready been  seen,  is  in  itself  a  strong  presumption  of  guilt, 
though  it  applies  only  when  the  possession  is  of  that  kind 
which  manifests  that  the  stolen  goods  have  come  to  the  pos- 
session by  his  own  act,  or  at  all  events,  with  his  undoubted 
concurrence.  Where,  however,  property  is  stolen,  and  the 
person  accused  of  the  offense  shortly  after  its  commission 
points  out  the  place  where  it  is  concealed,  he  must  be  consid- 
ered the  thief  unless  he  can  reconcile  his  knowledge  with  his 
innocence." 

It  is  said  in  Koscoe's  Crim.  Ev.,  16,  that  "  cases  frequently 
arise  of  the  discovery  of  property  recently  after  its  being 
stolen,  in  the  house  of  a  particular  person,  but  the  weight  of 
this  evidence  depends  upon  the  accompanying  circumstances 
of  the  case.  It  is  carefully  to  be  observed,  says  Mr.  Starkie, 
that  the  mere  finding  of  stolen  goods  in  the  house  of  the 
prisoner,  when  there  are  other  inmates  capable  of  stealing  the 
oroperty,  is  insufficient  evidence  to  prove  a  possession  by  the 
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prisoner."  2  Stark.  Ev.,  450.  This  seems  to  be  the  recog- 
nized rule  of  the  courts,  in  reference  to  this  character  of  testi- 
mony. And  it  is  based  upon  reasons  obvious  to  every  one. 
Possession  of  stolen  property,  by  a  person  soon  after  the  theft, 
may  be  the  strongest  character  of  evidence  of  his  guilt,  when 
considered  in  the  light  of  surrounding  circumstances,  whilst 
under  different  circumstances  it  might  be  slight,  if  even  any, 
evidence  of  guilt.  The  previous  character  of  the  accused  may, 
in  such  a  case,  if  shown  to  be  good,  repel  all  presumption  of 
guilt. 

In  such  a  case,  everything  connected  with  the  possession 
must  be  considered,  such  as  its  proximity  to  the  larceny, 
whether  it  was  concealed,  whether  the  party  admitted  or 
denied  *the  possession,  whether  other  persons  had  ac-  [207*] 
cess  to  the  place  where  it  was  found,  and  the  demeanor 
of  the  accused  and  his  good  character.  These  circumstances, 
when  in  evidence  before  the  jury,  are  proper  to  be  considered 
by  them.  This  instruction  says  to  the  jury,  that  the  posses- 
sion, of  itself,  is  prima  facie  evidence  of  guilt.  The  jury  in 
all  probability  understood  that  it  excluded  the  consideration 
of  the  surrounding  circumstances  of  the  possession,  as  well  as 
the  evidence  of  his  previous  good  character.  The  instruction 
should  have  been  so  modified  as  to  have  left  it  to  them  to  say 
whether  the  circumstances  that  others  had  access  to  the  place 
where  the  property  was  found,  together  with  other  circum- 
stances, did  not  repel  the  presumption  of  guilt. 

If  the  first  instruction  was  not  calculated  to  exclude  the 
consideration  of  these  circumstances,  the  second,  we  think, 
was  well  calculated  to  have  that  effect.  It  asserts  that  the 
possession  being  proved,  the  burden  of  proving  it  to  have  been 
honest  is  thrown  upon  the  accused,  and  it  is  for  him  to  prove 
that  he  acquired  it  honestly.  Bj  this  instruction  it  will  be 
seen  that  the  court  assumes  that  defendant  had  possession  of 
the  property,  whilst  that  was  a  question  for  the  jury.  It  was 
not  contested  that  the  property  was  found  in  his  store,  but  it 
was  a  question  for  the  determination  of  the  jury,  whether 
other  persons  having  access  to  the  house  were  capable  of  steal' 
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ing  the  property,  and  if  so,  whether  it  was  their  possession  or 
the  possession  of  the  accused.  If  stolen  and  placed  there  by 
another  person  without  the  knowledge  of  the  prisoner,  it 
would  not  be  his  possession,  and  we  have  seen  that  the  au- 
thorities say  these  circumstances  must  be  well  considered  to 
determine  if  it  is  his  possession.  And  the  language  of  this 
instruction,  in  another  respect,  is  too  broad,  in  saying  that  it 
is  for  the  defendant  to  prove  that  he  came  honestly  by  the 
property.  It  can  make  no  difference  who  makes  the  proof,  or 
how  it  shall  appear,  so  his  possession  is  shown  to  be  honest, 
and  the  instruction  excludes  the  effect  of  evidence  of  good 
character,  which  might  raise  a  reasonable  doubt  of  the  pris- 
oner's guilt,  which  entitles  him  to  an  acquittal.     This  may 

have  misled  the  jury  to  believe  that  his  witnesses  must 
[208*]  establish  his  innocence,  *and  that  a  reasonable  doubt 

would  not  be  sufficient,  whilst  we  have  seen  that  if 
there  is  a  reasonable  doubt,  that  is  sufficient.  These  instruc- 
tions should  have  been  so  modified  as  to  leave  it  to  the  jury 
to  say  whether  upon  all  of  the  evidence  before  them,  there  was 
a  reasonable  doubt  of  the  guilt  of  accused.  The  judgment  of 
the  court  below  is  therefore  reversed  and  the  cause  remanded. 
Judgment  reversed. 


James  M.  Mooeks  and  wife  vs.  Charlotte  C.  Dixon  et  al. 

Homestead  Right:  Not  barred  by  decree  of  foreclosure  pro  confesso,  when 
not  released  in  the  mortgage. 
Where  a  husband  and  his  wife  joined  in  the  execution  of  two  mortgages, 
upon  different  parcels  of  their  homestead  in  the  years  1855,  and  1858 
respectively,  neither  of  said  mortgages  containing  any  release  of  their 
homestead  right ;  and  upon  the  maturity  of  the  note  secured  thereby, 
a  bill  in  the  usual  form  was  filed  to  foreclose  the  same,  making  no 
reference  to  the  mortgagors'  homestead  right,  upon  which  a  decree 
pro  confesso  was  rendered,  a  sale  disregarding  the  mortgagors'  home- 
stead right  made  to  the  mortgagees,  and,  no  redemption  being  aiade, 
after  the  expiration  of  fifteen  months,  a  conveyance  was  executed  to 
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said  purchaser;  and  such  sale  and  conveyance  were  confirmed  by  the 
court  and  a  writ  of  possession  ordered  to  issue:  Held,  on  an  original 
bill  filed  by  the  mortgagors  for  that  purpose,  that  they  were  entitled 
to  be  protected  in  their  homestead  right,  notwithstanding  the  pro- 
ceedings in  the  foreclosure  suit,  and  their  failure  to  assert  their  rights 
therein,  and  that  such  proceedings  constituted  no  bar  to  relief.  Wing 
v.  Cropper,  post,  256,  and  Hoskins^).  Litchfield,  31  111.,  137,  followed.1 

Same:  Same;  decree  not  disturbed  where  premises  exceed  $1,000  in  value? 
The  mortgaged  premises  in  this  case  being  worth  more  than  $1,000,  it 
was  held,  that  the  decree  of  foreclosure  would  not  be  disturbed,  but 
the  sale  was  set  aside  and  the  master  directed  to  sell  the  premises  in 
accordance  with  the  homestead  act.  Moore  v.  Titman,  33  111.,  358, 
followed. 

Error  to  Circuit  Court  of  Lee  County. 

Bill  in  equity  filed  by  plaintiffs  in  error  as  mortgagors, 
against  Charlotte  C.  Dixon,  as  mortgagee  and  purchaser  at  the 
foreclosure  sale  hereinafter  mentioned,  and  Theron  Cumins, 
a  judgment  creditor  of  James  M.  Mooers,  one  of  the  complain- 
ants, for  the  purpose  of  vacating  the  decree  of  foreclosure  and 
the  proceedings  thereunder,  of  two  mortgages  executed  by 
plaintiffs  in  error  on  November  29,  1855,  and  June  9,  1858, 
respectively,  to  said  Charlotte  C.  Dixon,  on  two  parcels  of 
land,  together  constituting  the  homestead  of  plaintiffs  in  er- 
ror, for  the  purpose  of  securing  a  certain  promissory  note  of 
$2,500,  executed  on  said  November  29,  1855,  by  said  James 
M.  Mooers  to  said  Charlotte  C.  Dixon  for  money  borrowed 
by  said  Mooers.  Neither  of  said  mortgages  contained  any 
release  of  the  homestead  right  of  the  mortgagors.  The  fore^ 
closure  bill,  upon  which  said  decree  was  rendered  and  to 
which,  besides  the  mortgagors,  said  Cumins  was  a  party  de- 
fendant, did  not  refer  to  the  mortgagors'  homestead  right; 
and  the  decree  thereon  was  rendered  upon  the  bill  taken  pro 
oonfesso.  The  master's  sale  thereunder  was  made  independ- 
ent of  any  homestead  right,  and,  no  redemption  being  made, 
after  fifteen  months  had  expired  a  deed  was  executed  to  the 
mortgagee,  who  became  the  purchaser  thereat,  and  such  sale 


1  See,  also,  Silsbe  v.  Lucas,  36  111.,  462. 
8  See  Booker  v.  Anderson,  ante,  66. 
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and  conveyance  approved  by  the  court.  This  bill  was  filed  by 
the  mortgagors,  after  demand  by  the  purchaser  of  possession 
of  the  premises,  refusal  by  the  mortgagors,  and  the  making  of 
an  order  for  the  issuing  of  a  writ  of  possession,  for  the  pur- 
pose of  protecting  the  mortgagor's  homestead  right  in  the 
premises,  and  having  the  decree  for  the  foreclosure  of  said 
mortgages  provide  that  the  mortgaged  premises  which  were 
alleged  to  exceed  $1,000  in  value,  be  sold,  as  provided  by  stat- 
ute, with  respect  to  complainants'  homestead  right  therein. 

The  answer  of  Dixon  admitted  the  material  averments  of 
the  bill,  but  claimed  that  the  proceedings  had  under  said  fore- 
closure bill  were  a  bar  to  the  relief  prayed;  and  also  prayed 
that  defendant  might  by  her  answer  have  the  benefit  of  a  de- 
murrer for  want  of  equity. 

Defendant  Cumins  set  up  the  same  defense  by  demurrer. 

The  court  below,  being  of  opinion  that  said  proceedings 
were  a  bar,  dismissed  the  bill. 

The  question  raised  upon  error  is,  whether  the  homstead 
right  of  complainants  should  be  enforced,  or  whether  their 
right  to  relief  is  barred  by  the  proceedings  under  said  fore- 
closure bill  and  their  failure  to  insist  upon  such  right  as  a  de- 
fense thereto. 

Geo.  P.  Goodwin,  for  plaintiffs  in  error.  James  K.  Edsall, 
for  defendants  in  error. 

[221*]  *Beeese,  J.  It  is  impossible  to  distinguish  this 
case  in  principle  from  the  case  of  Wing  v.  Cropper  and 
wife,  post,  256,  or  from  the  case  of  Hoskins  v.  Litchfield,  there- 
in  referred  to,  reported  in  31  111.,  137  \  On  the  authority  of 
these  cases  the  sale  will  be  set  aside,  and  the  master  in  chan- 
cery of  Lee  county  directed  to  sell  the  premises  under  the 
homestead  act.  The  decree  of  foreclosure  will  not  be  dis- 
turbed.    See,  also,  Moore  v.  Titman,  33  111.,  358. 

The  decree  dismissing  the  complainants'  bill  is  reversed, 
and    the   cause   remanded,   with    directions    to   the    circuit 


1  See,  also,  Silsbe  v.  Lucas,  36  111.,  462. 
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court  to  set  aside  the  sale  and  direct  the  master  to  sell  [222*] 
the  premises,  in  the  mode  pointed  out  by  the  home- 
stead act. 

Decree  reversed. 


John  Gray  vs.  Samuel  S.  St.  John. 

Fraudulent  Sales  :  Intent  to  hinder  and.  delay  creditors,  how  proved.1 
To  prove  the  intent  of  a  debtor  in  making  a  sale  of  goods  alleged  to 
have  been  made  with  intent  to  hinder  and  delay  creditors,  proof  of 
the  maimer  in  which  he  had  then  recently  obtained  goods  from  his 
creditors  is  admissible,  as  well  as  of  the  manner  in  which  he  disposed 
of  them. 

Practice  :  Number  of  witnesses  to  prove  a  particular  fact  may  be  limited. 
Courts  have  the  right  to  limit  the  number  of  witnesses  to  be  examined 
and  the  number  of  depositions  to  be  read  to  prove  a  particular  fact. 
When  a  fact  is  sufficiently  established  and  is  not  controverted,  the 
court  may  properly  refuse  to  suffer  its  time  to  be  occupied  in  hear- 
ing  further  evidence  on  that  point. 

Sales  ;  Rescission  ;  Affirmance  :  Procured  on  credit  by  fraud,  may  be  re- 
scinded and  replevin,  etc.  brought. 
Where  a  sale  of  goods  on  credit  is  procured  by  a  fraudulent  conspiracy, 
the  creditor  has  his  election  to  disaffirm  the  sale  made  by  him  on 
the  ground  of  fraud,  and  commence  actions  of  replevin  or  trover 
therefor;  or  he  may  affirm  the  sale  and  have  the  rights  and  remedies 
of  other  creditors. 

Same  :     Waiver  of  the  fraud  by  suing  for  the  price. 
The  commencement  of  attachment  suits  by  the  vendor  against  the  fraud- 
ulent  vendee,  in  such  case,  for  the  price  of  the  goods  is,  at  least,  a 
prima  facie  affirmance  of  the  sale  and  a  waiver  of  the  fraud,  and  all 
rights  resulting  from  it. 

8ame  :  Same:  Where  the  attachment  is  levied  upon  the  goods  in  the  hands 
of  a  purchaser  from  such  vendee,  who  brings  trespass  against  the  sheriff. 
Where,  therefore,  a  sale  of  goods  on  credit  is  procured  by  a  fraudulent 
conspiracy,  and  a  suit  by  attachment  is  commenced  by  the  creditor  for 
the  price  of  the  goods,  and  the  writ  levied  on  goods  in  the  hands  of  a 
purchaser  from  the  fraudulent  vendee;  and  the  party  in  whose  hands 
the  goods  are,  when  levied  upon,  brings  trespass  against  the  sheriff,  who 

1  See  Bo  wen  v.  Schuler,  41  111.,  192;  Swift  v.  Lee  65  id.,  336;  Bowden  v. 
Bowden,  75  id.,  143. 
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justifies  under  his  writ;  the  sheriff  on  behalf  of  the  creditor  then  as- 
serts the  creditor's  rights  in  affirmance  of  the  sale;  and,  while  thus 
asserting  them,  he  cannot  insist  upon  rights  which  the  creditor  would 
have  had,  had  he  disaffirmed  the  sale  and  was  asserting  rights  result- 
ing from  such  disaffirmance.  The  creditor  who  was  defrauded  by 
the  conspiracy  has  in  such  suit  no  greater  rights  than  creditors  who 
were  not  thereby  defrauded ;  hence  the  fraudulent  intention  of  the 
original  vendee  in  selling  to  such  purchaser  having  been  already  es- 
tablished, it  is  of  no  importance  to  establish  such  conspiracy. 
Same  :  Where  the  sale  is  disaffirmed  by  bringing  replevin,  etc. 
Where,  however,  the  vendor  disaffirms  a  sale  procured  on  credit  by  such 
fraudulent  conspiracy,  and  brings  replevin  or  trover  for  the  goods 
sold  against  a  purchaser  from  the  fraudulent  vendee,  in  such  actions 
the  means  by  which  the  fraudulent  vendee  obtained  the  property,  and 
the  knowledge  possessed  by  the  purchaser  from  him  of  such  means 
would  be  important;  but  to  sustain  the  rights  of  the  creditor  in  an 
action  of  assumpsit  to  recover  the  price  for  which  the  goods  were 
sold,  such  evidence  is  entirely  immaterial. 

Sales  in  Fraud  op  Creditors  :  Effect  of  knowledge  of  the  fraud  possessed 
by  purchaser. 
The  knowledge  possessed  by  the  purchaser  of  goods  of  the  fraudulent 
intention  of  his  vendor  by  the  sale  to  hinder  and  defraud  his  credit- 
ors, will  not  prevent  him  from  receiving  such  goods  in  payment  of 
an  honest  debt.  A  creditor  violates  no  rule  of  law  when  he  takes 
payment  of  his  demand,  though  other  creditors  are  thereby  defraud- 
ed of  all  means  of  obtaining  satisfaction  of  their  own  equally  merito- 
rious claims. 

Same:  Same:  When  received  by  creditor  subject  to  rights  of  other  creditors. 
A  creditor  who  receives  goods  from  his  debtor  in  payment  of  his  debt, 
which  were  obtained  by  the  debtor  on  credit  from  other  creditors  by 
fraud,  receives  them,  as  it  seems,  subject  to  the  rights  of  such  cred- 
itors upon  a  disaffirmance  of  the  sale.  But  the  knowledge  possessed 
by  such  creditor  of  the  means  by  which  such  goods  were  obtained  is 
of  no  importance  except  in  a  suit  for  the  assertion  of  rights  resulting 
from  a  disaffirmance  of  the  sales. 


Appeal  from  Superior  Court  of  Chicago. 

Trespass  brought  by  appellee  against  appellant  for  taking 
and  carrying  away  certain  dry  goods  in  the  possession  of  ap- 
pellee. 

The  facts  are  sufficiently  stated  by  the  court. 

The  verdict  was  for  the  plaintiff,  with  $8,695.38  damages. 

The  questions  for  determination  upon  this  appeal  are: 
136 


APEIL  TERM,  1864.  237 

Gray  vs.  St.  John. 

(1)  Whether  evidence  competent,  but  cumulative  only,  may 
properly  be  rejected,  where  the  proposition  in  support  of 
which  it  is  offered  is  already  sufficiently  j)roved. 

(2)  Whether  evidence  of  the  manner  in  which  Finch  had 
then  recently  obtained  the  goods  from  his  creditors  was  ad- 
missible to  prove  his  intent  in  making  a  sale  of  them. 

(3)  Whether,  in  an  action  by  Finch's  creditors,  for  the  price 
of  goods  sold  him  by  them,  the  fact  that  they  were  procured 
to  make  the  sale  to  him  through  fraudulent  misrepresenta- 
tions was  proper  to  be  considered. 

(4)  Whether,  if  Jackson  took  the  goods  from  Finch  as  pay- 
ment of  a  debt  bona  fide  owed  him  by  Finch,  Jackson's  knowl- 
edge of  Finch's  fraudulent  intention  thereby  to  hinder  and 
delay  his  creditors  would  have  any,  and  what,  effect  upon 
Jackson's  rights;  and  whether  the  debt  from  Finch  to  Jack- 
son was  bona  fide. 

E.  A.  Storrs  and  Thompson  c&  Bishop^  for  appellant.  F. 
II.  Kales,  for  appellee. 

*Beckwith,  J.  The  appellee  commenced  an  action  [237*] 
of  trespass  for  taking  and  carrying  away  a  quantity  of 
dry  goods.  The  creditors  of  one  Orville  Finch  had  sued  out 
of  the  superior  court  of  Chicago,  writs  of  attachment  against 
him  under  which  the  appellant,  as  the  sheriff  of  Cook  county, 
justified  the  taking.  Judgments  were  rendered  in  the  attach- 
ment suits  and  the  goods  were  sold  upon  executions  issued 
thereon.  On  the  7th  day  of  December,  1858,  the  goods  were 
the  property  of  Finch,  and  on  that  day,  being  a  few  days  prior 
to  the  levy,  he  sold  the  same  to  Darius  C.  Jackson,  who  sold 
them  to  the  appellee.  The  sale  from  Finch  to  Jackson  is  al- 
leged to  have  been  fraudulent  and  void  for  the  reason  that  it 
was  made  to  hinder  and  delay  creditors.  While  the  appellee 
admits  that  he  has  no  greater  rights  than  those  acquired  by 
Jackson,  he  insists  that  Jackson  purchased  the  goods  in  good 
faith  in  payment  of  a  debt  due  from  Finch. 

The  evidence  discloses  a  conspiracy  of  a  nature  justly  en- 
titling the  state  to  the  services  of  the  parties  concerned  in  it, 
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by  which  Finch  obtained  a  large  quantity  of  goods  from  the 
attaching  creditors,  and  a  portion  of  the  goods  in  controversy 
are  those  thus  obtained.  On  the  trial,  portions  of  the  deposi- 
tions of  two  of  the  conspirators,  explaining  more  in  detail  the 

fraudulent  means  resorted  to  by  them  to  accomplish 
[238*|  their  purpose,  were  excluded.     The  excluded  portions 

of  the  depositions  were  competent  evidence  to  estab- 
lish a  fraud  on  the  part  of  Finch  in  obtaining  goods  from  the 
attaching  creditors,  and  were  also  evidence  of  fraud  in  the  sale 
to  Jackson.  To  prove  the  intent  of  Finch  in  making  the  sale, 
we  are  of  the  opinion  that  the  manner  in  which  he  had  then 
recently  obtained  goods  from  his  creditors  was  admissible,  as 
well  as  the  manner  in  which  he  disposed  of  them.  Bridge  v. 
Eggleston,  14  Mass.,  249;  Foster  v.  Hall,  12  Pick.,  99; 
Howe  v.  Reed,  3  Fairf.,  518;  Carey  v.  Hotailing,  1  Hill,  316; 
Painter  v.  Drum,  40  Penn.,  471.  Courts  have  the  right  to 
limit  the  number  of  witnesses  to  be  examined  and  the  num- 
ber of  depositions  to  be  read  to  prove  a  particular  fact.  When 
a  fact  is  sufficiently  established  and  is  not  controverted,  the 
court  may  properly  refuse  to  suffer  its  time  to  be  occupied  in 
hearing  further  evidence  on  that  point.  The  testimony  intro- 
duced established  beyond  controversy,  that  Finch  was  insolv- 
ent, that  the  sale  to  Jackson  deprived  Finch  of  all  means  of 
paying  his  other  creditors,  and  was  clandestinely  made,  and 
that  Jackson  paid  little  or  nothing  for  the  goods,  compared 
with  their  value,  excepting  the  discharge  of  Finch's  indebted- 
ness. It  also  established  that  the  goods  obtained  from  the 
attaching  creditors  were  so  obtained  upon  false  and  fraudulent 
representations.  The  manner  in  which  they  were  disposed  of, 
after  they  were  obtained,  was  shown.  The  extent  of  Jackson's 
knowledge  in  regard  to  the  transactions  of  Finch  was  also 
established.  From  the  evidence,  the  character  of  the  sale  to 
Jackson  depended  solely  upon  the  bona  fides  of  the  indebted- 
ness of  Finch  in  payment  of  which  the  goods  were  taken,  and 
no  attempt  was  made  to  sustain  it  upon  any  other  ground. 
If  that  ground  failed,  there  was  no  controversy  as  to  its  inval- 
idity. Under  the  circumstances,  there  was  no  error  in  not 
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receiving  further  testimony  to  prove  the  intention  of  Finch. 
It  had  been  sufficiently  proven,  and  it  would  have  been  only  a 
waste  of  time  to  receive  the  testimony  for  that  purpose.  The 
excluded  testimony  was  offered,  not  so  much  for  the  purpose 
of  showing  the  fraudulent  intention  of  Finch,  as  to  es- 
tablish the  details  of  a  conspiracy  ^between  him  and  [239*] 
others  to  defraud  the  attaching  creditors,  the  appellant 
insisting  that  if  he  could  establish  a  conspiracy  and  Jackson's 
knowledge  of  it  at  the  time  of  his  purchase,  the  jury  should 
be  instructed  that  the  sale  to  him  was  invalid  notwithstanding 
it  was  made  in  good  faith  to  pay  a  bona  fide  indebtedness. 

We  are  of  the  opinion  that  the  establishment  of  a  conspiracy, 
and  Jackson's  knowledge  of  it,  would  not  have  entitled  the 
appellant  to  the  instruction  sought  for.  The  appellant,  as 
sheriff,  so  far  represented  the  attaching  creditors  as  to  enable 
him  to  assert  their  rights  in  the  suits  which  they  had  com- 
menced. They  might  have  disaffirmed  the  sales  made  by  them, 
and  commenced  actions  of  replevin  or  trover  for  the  recovery 
of  the  property  obtained  by  means  of  the  conspiracy,  or  dam- 
ages for  its  conversion,  and  in  such  actions  the  means  by  which 
Finch  obtained  the  property,  and  Jackson's  knowledge  of  such 
means,  would  have  been  important;  but  to  sustain  the  rights 
of  the  creditors  in  actions  of  assumpsit  to  recover  the  price  for 
which  the  goods  were  sold,  such  evidence  was  entirely  imma- 
terial. 

The  creditors  had  their  election  to  disaffirm  the  sales  made 
by  them  on  the  ground  of  fraud,  and  invest  themselves  with 
the  rights,  and  entitle  themselves  to  the  remedies  the  law 
affords  in  such  cases;  or  they  might  affirm  the  sales  and  have 
rights  and  remedies  of  other  creditors.  The  commencement 
of  the  attachment  suits  was,  at  least,  a  prima  facie  affirmance 
of  the  sales  and  waiver  of  the  fraud,  and  all  rights  resulting 
from  it.  The  appellant,  on  behalf  of  the  creditors,  now  asserts 
their  rights  in  affirmance  of  the  sales,  and,  while  thus  asserting 
them,  he  cannot  insist  upon  rights  which  they  would  have  had 
if  they  had  disaffirmed  the  sales  and  were  asserting  rights 
resulting  from  such  disaffirmance.     The  creditors  who  were 
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defrauded  by  the  conspiracy  have,  in  this  suit,  no  greater 
rights  than  creditors  who  were  not  thereby  defrauded.  It 
was,  therefore,  of  no  importance  to  establish  the  conspiracy,  as 
it  could  only  serve  to  establish  the  fraudulent  intention  of 
Finch,  and  that  was  already  established.  The  knowl- 
[240*]  edge  which  Jackson  had  *of  the  fraudulent  intention 
of  Finch  did  not  prevent  him  from  receiving  pay  of 
an  honest  debt.  A  creditor  violates  no  rule  of  law  when  he 
takes  payment  of  his  demand,  though  other  creditors  are  there- 
b}r  deprived  of  all  means  of  obtaining  satisfaction  of  their  own 
equally  meritorious  claims.  JEwing  v.  Runkle,  20  111.,  457. 
So  far  as  Jackson  received  goods  which  were  obtained  from 
the  attaching  creditors  by  fraud,  he  may  have  received  them 
subject  to  their  rights  upon  a  disaffirmance  of  the  sales,  but 
those  rights  are  not  now  in  controversy.  The  knowledge  that 
Jackson  had  of  the  means  by  which  the  goods  were  obtained 
is  of  no  importance,  except  in  a  suit  for  the  assertion  of  rights 
resulting  from  a  disaffirmance  of  the  sales. 

The  only  questions  in  controversy  on  the  trial  were  the  lona 
■fides  of  the  indebtedness  of  Finch,  and  whether  the  sale  was, 
in  fact,  made  to  pay  it,  and  taking  all  the  instructions  to- 
gether, we  are  of  the  opinion  that  these  questions  were  sub- 
mitted to  the  jury  in  a  manner  not  likely  to  mislead  them, 
and  we  are  satisfied  with  the  conclusion  at  which  they  arrived. 
We  do  not  deem  it  necessary  to  consider,  at  length,  the  mani- 
fold and  serious  objections  to  the  instructions  given  relating 
to  matters  which  we  are  of  the  opinion  are  irrelevant  to  the 
merits. 

The  judgment  of  the  court  below  is  affirmed. 

Judgment  affirmed 
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Oliver  Marble  vs.  Henry  P.  Bonhotel. 

Ebror:    Matters  of  discretion  not  reviewable  on;  temporary  injunction} 
The  granting  of  a  temporary  injunction  either  by  the  court  or  a  judge 
in  vacation  is  a  matter  of  sound  discretion,  and  can  not  be  reviewed, 
on  appeal  or  error. 
Sa.me:    It  is  error  wrongfully  to  make  a  temporary  injunction  perpetual, 
and,  conversely. 
On  the  final  hearing,  however,  it  is  error  for  the  court  wrongfully  to 
make  it  perpetual,  or  wrongfully  to  refuse  to  do  so,  and  such  a  decree 
may  be  reviewed  in  an  appellate  court. 

Amendments:   Of  pleadings  in  equity. 
A  court  of  equity  is  liberal  in  permitting  amendments  of  the  pleadings 
that  complete  justice  may  be  done,  imposing  terms,  if  necessary,  that 
undue  advantage  may  not  be  obtained  by  the  party  asking  the  favor. 

Same  :  Of  bill  verified  by  oath} 
The  fact  that  the  bill  is  verified  by  oath  does  not  necessarily  deprive  the 
complainant  of  the  benefit  of  an  amendment  of  his  bill  to  conform  to 
the  proof,3  made  after  answer  filed  and  motion  to  dissolve  an  injunc- 
tion. 

Same:  Same. 
The  complainant  is,  however,  as  it  seems,  estopped  from  so  amending  his 
bill  as  to  contradict  facts  which  he  has  sworn  to  be  positively  true, 
unless  he  can  show  the  court  that  the  statement  was  made  by  a  mis- 
take. When  the  amendment  only  enlarges  and  amplifies  the  state- 
ment in  the  bill,  or  states  additional  facts,  the  amendment  will  be  al- 
lowed. 

Change  of  Venue:  Notice  of  application  for,  requsite.* 
The  statutory  requirement,  that  notice  of  an  intended  application  for  a 
change  of  venue  shall  be  given  to  the  opposite  party,  cannot  be  dis- 
pensed with,  unless  it  is  formally  waived  by  the  opposite  party. 
Continuance;   Motion  for  on  ground  of  absence  of  witnesses,  after  trial  of 
issue  in  a  chancery  cause. 
Where  issues  in  a  chancery  cause  have  by  agreement  of  the  parties  been 
submitted  to  a  jury  and  found  for  the  complainant,  and  a  motion  to  set 
aside  the  verdict  has  been  overruled,  there  is  no  error  in  refusing  a 

1  Crain  v.  Bailey,  1  Scam.,  321. 

2  See  Gregg  v.  Brower,  67  III.,  526;  Thomas  v.  Coultas,  76  id.,  493. 

3  See  Faxwell  v.  Meyer,  ante,  40. 

4  Moore  v.  Ellsworth,  51  111.,  308.;  Berry  v.  Wilkinson,  1  Scam.,  164. 

As  to  when  application  for  a  change  of  venue  should  be  made,  see  Moss 
v.  Johnson,  22  id.,  633;  Kelly  v.  Downs,  29  id.,  74;  Hudson  v.  Hanson,  75 
id.,  198;  Richards  v.  Greene,  78,  id,  525. 
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continuance  of  the  cause  on  the  ground  of  the  absence  of  witnesses, 
where  the  evidence  sought  to  be  obtained  from  the  absent  witnesses 
only  relates  to  the  issues  which  have  been  so  tried  and  found  by  the 
jury,  such  evidence  at  that  stage  of  the  cause  not  being  material. 

Same  :  Lack  of  diligence  in  not  procuring  deposition. 
An  affidavit  for  a  continuance  on  the  ground  of  the  absence  of  a  witness, 
which  does  not  show  that  his  deposition  could  not  have  been  taken, 
does  not  disclose  diligence.  Having  the  right  to  do  so,  the  party  can- 
not neglect  to  procure  his  evidence  in  that  mode,  and  rely  upon  his 
attending  as  a  witness  under  a  subpoena,  without  some  good  reason 
for  so  doing. 

Verdict  upon  an  Issue  in  Chancery  :  How  far  it  supports  the  decree. 
Where  an  issue  in  chanceiy  is  by  consent  of  the  parties  submitted  to  a 
jury,  the  question  arising  on  error  whether  the  evidence  supports  the 
decree,  will  be  governed  by  the  rule  that  a  verdict  will  not  be  disturbed 
by  the  Supreme  Court  for  mere  doubts  as  to  the  proof  of  a  fact.  In 
the  determination  of  disputed  questions  of  fact,  only  a  preponderance 
of  evidence  can  in  general  be  expected,  and  not  a  demonstration. 

Error  to  Circuit  Court  of  Jo  Daviess  County. 

Bill  in  equity  filed  by  defendant  in  error  against  plaintiff 
in  error. 

The  bill  set  up  a  partnership  on  equal  terms,  entered  into 
in  1862,  between  complainant  and  one  Joseph  Wise  in  work- 
ing a  certain  lead  or  vein  of  lead  ore  in  said  county;  the  de- 
mise of  complainant's  interest  therein  to  Comstock  Colonky, 
during  complainant's  absence  in  the  army,  for  which  complain- 
ant was  to  receive  one-fourth  the  proceeds  of  the  mine  after 
payment  of  ground  rent;  the  sale  for  $20  by  Colonky  in  1862, 
with  complainant's  consent,  of  his,  Colonky's,  interest,  to  de- 
fendant; defendant's  agreement  to  perform  Colonky's  said  un- 
dertaking, and  to  work  complainant's  interest  on  the  same 
terms  three  years,  or  during  his  absence  in  the  army;  the 
taking  out  of  said  lead  by  Marble  &  Wise  of  large  quantities 
of  ore,  and  defendant's  refusal  to  account  for  and  pay  com- 
plainant his  share  of  the  proceeds  or  any  part  thereof;  the 
sale  by  Marble  &  Wise  to  Hughlett  &  Son  of  some  60,000 
pounds  of  ore,  part  of  the  proceeds  of  which,  including  com- 
plainant's share,  had  been  received  by  defendant,  and  the  re- 
mainder of  which  was  still  unpaid  and  held  by  Hughlett  & 
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Son;  and  that  defendant  was  pecuniarily  irresponsible.  The 
bill  waived  an  answer  under  oath  and  prayed  an  injunction  to 
restrain  the  collection  by  defendant  of  the  money  yet  unpaid 
by  Hnghlett  &  Son,  and  the  sale  by  him  of  any  ore  from  said 
mine;  an  account  and  payment  of  the  amount  due  complain- 
ant, and  the  specific  performance  of  said  mining  contract. 

An  injunction  having  been  granted,  the  defendant  filed  his 
answer,  setting  up  in  substance  a  purchase  by  him  of  complain- 
ant, through  Colonky,  his  agent,  of  all  complainant's  interest 
in  the  original  lead  or  vein  discovered  and  worked  by  com- 
plainant and  said  Wise;  the  discovery  and  working  by  de- 
fendant of  another  distinct  range  from  such  original  range, 
in  which  new  range  it  was  alleged  complainant  never  had  any 
interest;  and  that  the  ore  in  question  was  taken  from  the  new 
and  not  from  the  old  range  or  vein. 

After  answer  filed,  defendant  moved  for  a  dissolution  of 
the  injunction,  pending  the  consideration  of  which  by  the 
court,  complainant  by  leave  of  court  amended  his  bill  —  the 
amended  bill  as  well  as  the  original  bill  being  verified  by 
oath — so  as  to  claim  seventy-five  feet  in  width,  being  thirty- 
seven  feet  and  six  inches  each  side  of  the  original  vein  dis- 
covered and  worked  by  complainant  and  Wise.  The  court 
qualified  the  injunction  but  refused  to  dissolve  it. 

The  answer  to  the  amended  bill,  among  other  things,  denied 
that  such  original  claim  at  any  time  extended  to  any  distance 
on  either  side  of  the  original  vein;  that  the  new  range  was 
at  any  time  discovered,  claimed  or  worked  by  complainant 
and  any  person  with  him,  and  averred  that  it  was  not  dis- 
covered till  after  complainant  had  departed  in  the  army. 

The  defendant's  second  motion  to  dissolve  the  injunction, 
made  after  filing  said  answer,  was  denied;  whereupon  com- 
plainant by  leave  of  court  again  amended  his  bill  so  as  to  set 
out  the  agreements  between  Colonky  and  complainant,  and 
defendant  and  Colonky,  as  to  last  till  the  mine  was  exhausted, 
instead  of  during  complainant's  absence  in  the  army. 

The  defendant's  answer  consisted  of  a  denial;  a  replication 
was  filed  and  the  issues  were  by  consent  submitted  to  a  jury 
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who  heard  the  evidence  and  found  them  in  favor  of  complain- 
ant. 

Defendant  then  without  notice  to  complainant  moved  for  a 
change  of  venue;  also  to  vacate  the  veidist,  both  of  which 
motions  were  denied. 

The  defendant  afterwards  moved  to  continue  the  cause  on 
grounds  sufficiently  stated  in  the  opinion,  which  motion  was 
overruled. 

The  decree  entered  in  the  court  below  found  the  existence 
of  a  tenancy  between  complainant  and  defendant,  ordered  the 
money  held  by  Hughlett  &  Son  to  be  paid  to  complainant; 
and  the  payment  of  $37.19  and  costs,  and  one-fourth  the  pro- 
ceeds of  the  mine,  over  the  ground  rent,  to  be  paid  to  com- 
plainant by  defendant. 

The  questions  raised  upon  error  are  sufficiently  stated  in 
the  opinion. 

A.  L.  Cummings  and  M.  Y.  Johnson,  for  appellant.  T.  A. 
Green,  for  appellee. 

[248*]  ^Walker,  C.  J.  The  granting  of  a  temporary  in- 
junction by  either  the  court  or  by  a  judge  in  va- 
cation is  a  matter  of  sound  discretion,  and  cannot  be  reviewed, 
on  appeal  or  error.  If  upon  motion  or  the  coming  in  of  the 
answer,  the  court  becomes  satisfied  that  it  was  improvidently 
issued,  it  would  be  dissolved.  But  on  the  imal  hearing,  it  is 
error  for  the  court  wrongfully  to  make  it  perpetual,  or  to 
wrongfully  refuse  to  do  so,  and  such  decree  may  be  reviewed 
in  an  appellate  court.  The  awarding  of  the  temporary  in- 
junction in  this  case,  even  if  it  was  improperly  done,  cannot 
be  assigned  for  error. 

It  is  insisted  that  the  court  below  erred  in  permitting  an 
amendment  of  the  bill  to  conform  to  the  proof,  inasmuch  as 
it  was  verified  by  oath.  Such  amendments  are  usually  allowed 
in  a  court  of  equity  for  the  purpose  of  furthering  justice.  A 
court  of  equity  is  liberal  in  permitting  amendments  of  the 
pleadings  that  complete  justice  may  be  done.  When  allowed, 
if  necessary,   terms  will  be  Apposed,   that  undue  advantage 
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may  not  be  obtained  by  the  party  asking  the  favor.  Nor 
does  the  fact  that  the  bill  is  verified  by  oath  necessarily  de- 
prive the  complainant  of  the  benefit  of  an  amendment.  It 
is,  however,  no  doubt  true  that  he  is  estopped  from  so  amend- 
ing his  bill  as  to  contradict  facts  which  he  has  sworn  to  be 
positively  true,  unless  he  could  clearly  show  the  court 
that  the  statement  was  made  in  '^mistake.  But  when,  [249*] 
as  in  this  case,  it  only  enlarges  and  amplifies  the  state- 
ment, or  states  additional  facts,  no  objection  is  perceived  in 
permitting  the  amendment  to  be  made.  It  is  not  necessary 
now  to  determine  what,  if  any,  effect  it  might  have  upon  the 
injunction,  unless  the  leave  was  granted  without  prejudice  to 
the  injunction. 

The  statute  requires  that  notice  of  an  intended  applica- 
tion for  a  change  of  venue  shall  be  given  to  the  opposite 
party.  This  requirement  cannot  be  dispensed  with  unless 
formally  waived  by  the  opposite  party.  Hunt  v.  TinMam, 
21  111.,  639.  In  this  case  no  such  notice  was  given,  and  the 
court  decided  correctly  in  overruling  the  motion  for  a  change 
of  venue. 

It  is  also  insisted  that  the  court  erred  in  refusing  a  con- 
tinuance of  the  cause.  The  evidence  sought  to  be  obtained 
from  the  absent  witness  only  related  to  issues  which  had  been 
tried  and  found  by  the  jury,  with  the  consent  of  defendant 
below.  The  court  had  already  overruled  a  motion  to  set  aside 
the  verdict  of  the  jury,  and  we  are  at  a  loss  to  percieve  how  the 
evidence  of  this  witness,  had  it  been  obtained,  could  have  been 
material  for  any  purpose  at  that  stage  of  the  proceedings. 
Even  if  this  were  not  so,  it  was  not  material,  as  the  affidavit 
does  not  state  that  Colonky  had  authority  to  sell  the  property. 
Nor  can  we  say  that  the  affidavit  discloses  diligence.  It  does 
not  appear  that  his  deposition  could  not  have  been  taken. 
Having  the  right  to  do  so,  the  party  cannot  neglect  to  pro- 
cure his  evidence  in  that  mode,  and  rely  upon  his  attending  as 
a  witness  under  a  subpoena,  without  some  good  reason  for  so 
doing. 

We  now  come  to  the  consideration  of  the  main  question  in 
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the  case:  Does  the  evidence  support  the  decree?  The  issues 
were  formed  and  submitted  to  a  jury,  who  heard  the  evidence 
and  found  them  in  favor  of  complainant.  Whilst  the  evi- 
dence may  not  be  altogether  free  from  doubt,  yet  we  think  it 
preponderates  in  favor  of  the  finding  of  the  jury,  and  is  suffi- 
cient to  sustain  the  verdict.  And  a  case  of  this  character,  like 
any  other,  must  be  governed  by  the  rule  that  a  verdict  will 
not  be  disturbed  by  this  court  for  mere  doubts  as  to  the  proof 
of  a  fact.  We  are  not  to  expect  demonstration  in  the  deter- 
mination of  disputed  questions  of  fact.  We  can,  generally, 
only  expect  a  proponderance  of  evidence,  and  in  this  case  we 
regard  it  as  decidedly  in  favor  of  the  truth  of  the  bill,  and 
warranted  the  decree  of  the  court  below.  It  appears  that  the 
questions  were  all  fairly  presented  to  the  jury  on  proper  in- 
structions from  the  court,  and  no  error  being  perceived  in  the 
record,  the  decree  must  be  affirmed. 
Decree  affirmed. 


John  H.  McMillan,  impleaded  with  Frederick  D.  Tator, 

vs.  Bethold,  Smith  &  Co. 

Evidence  :    Proof  of  loss  of  a  note  sufficient  to  let  in  secondary  evidence. l 
When  in  an  action  by  the  payee  upon  a  promissory  note,  the  agent  of  the 
plaintiff  testified  that  the  note  was,  while  in  his  possession,  either 
lost  or  picked  from  his  pocket,  and  that  it  was  not  indorsed,  it  was 
held  that  this  was  sufficient  to  let  in  secondary  evidence  of  its  con- 
tents. 
Same  :    Same  :    Where  the  note  is  indorsed. 
The  note  not  being  indorsed,  the  defendant  was  in  no  danger  of  being  re- 

1  See  Mariner  v.  Saunders,  5  Gilm.,  113;  Rogers  v.  Miller,  4  Scam.,  333; 
Palmer  v.  Logan,  3  id.,  56;  Whitehall  v.  Smith,  24  111.,  167;  Dormady  v. 
State  Bank,  2  Scam.,  236;  Holbrooke.  Trustees,  28  111.,  187;  Bester  ©.Pow- 
ell, 2  Gilm.,  119;  Rankin  v.  Crow,  19  111.,  626;  Stow  v.  The  People,  25  id., 
81 ;  Cook  v.  Hunt,  24  id.,  550 ;  Newsom  v.  Luster,  13  id.,  175 ;  Doyle  v.  Wiley , 
15  id.,  576 ;  Booth  v.  Cook,  20  id.,  129 ;  Nixon  v.  Cobleigh,  52  id.,  387 ;  Saw 
yer  v.  Cox,  63  id.,  130;  Case  v.  Lyman,  66  id.,  229;  Wickenkamp  «.  Wick 
(mkamp,  77  id.,  92;  Wing  v.  Sherrer,  id.,  200. 
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quired  to  pay  it  again ;  but  had  it  been  adapted  to  circulation  by  an 
indorsement,  then,  it  seems,  that  absolute  proof  might  be  required  that 
the  note  was  actually  lost  or  destroyed 
Common  Counts  :  Recovery  under,  for  the  consideration  of  a  lost  note. 
Where  in  an  action  by  the  payee  of  a  note  alleged  to  be  lost,  sufficient 
proof  of  its  loss  is  made,  the  plaintiff  may  recover  on  the  common 
count  for  the  consideration  of  the  note,  as  for  goods  sold  and  deliver- 
ed., etc.,  if  the  declaration  contains  a  common  count  applicable  to 
such  consideration ;  and  the  loss  of  the  note  will  stand  in  place  of  its 
surrender. 

Appeal  from  Circuit  Court  of  McLean  County. 

Assumpsit  by  appellees  against  appellant  and  Frederick  D. 
Tator,  appellant,  only,  being  served  with  process. 

The  case  is  sufficiently  stated  by  the  court. 

Leland  <&  Blanehard^  and  John  M.  Stillwell,  for  appel- 
lant.    0.  T.  Reeves^  for  appellees. 

*Breese,  J.     There  are  two  affidavits  found  in  this  [254*] 
record,  made  by  the  same  person,  as  agent  of  the  plain- 
tiffs, of  the  loss  of  the  note  made  by  defendant  to  them.     The 
first  was  made  October  31,  1861,  and  alleges  the  note  to  be 
lost  or  mislaid. 

The  other  was  made  November  8,  1861,  and  states  that  the 
note  referred  to  in  the  first  affidavit  was  not  indorsed  by  the 
payees,  and  that  it  was  lost  by  affiant  in  the  city  of  Alton,  and 
was  advertised  in  a  daily  paper  there,  and  that  due  diligence 
was  exercised  to  obtain  its  recovery.  The  note  was  either 
picked  from  his  pocket  or  mislaid  in  a  memorandum  book  in 
some  store  in  Alton. 

The  suit  was  brought  on  the  note  and  on  the  common  counts, 
and  a  verdict  of  judgment  for  the  plaintiffs. 

It  is  objected  that  the  proof  of  the  loss  is  not  sufficient,  and 
secondary  evidence  of  the  contents  of  the  note  should  not 
have  been  admitted. 

The  affidavit  of  November  8  states  distinctly  that  the  note 
was  lost  in  Alton,  and  that  it  was  not  indorsed.  Though  this 
statement  was  qualified  by  the  subsequent  statement  in  the 
same  affidavit,  it  is  sufficient,  being  made  by  the  agent  of  the 

147 


255  OTTAWA, 


Iglehart  vs.  Church. 


payees,  to  permit  evidence  of  the  contents  of  the  note.  The 
note  was  not  indorsed,  consequently  the  defendant  was  in  no 
jeopardy.  No  claim  against  him  could  be  thereafter  sustained 
on  the  note.  This  judgment  could  always  be  pleaded  in  bar, 
as  a  copy  of  the  note  was  filed  with  the  declaration.  Had  the 
note  been  adapted  to  circulation  by  an  indorsement,  then,  in- 
deed, might  absolute  proof  be  required  that  the  note  was  ac- 
tually lost  or  destroyed.     This  is  the  view  taken  by  this  court 

in  the  case  of  Rogers  v.  Miller  et  al.,  4  Scam.,  335. 
[255*]      *  The  evidence  of  the  affiant,  who  was  also  sworn  on 
the  trial  as  a  witness,  goes  to  show  that  the  note  was 
lost  or  picked  from  his  pocket.     This,  we  conceive,  was  suf- 
ficient to  let  in  secondary  evidence  of  the  contents  of  the  note. 

This  note  can  never  again  come  in  judgment  against  the 
makers. 

But  waiving  this,  the  proof  of  loss  being  sufficient,  the 
plaintiffs  need  not  resort  to  the  contents  of  the  note.  They 
could  recover  on  the  count  for  goods  sold  and  delivered,  which, 
in  this  case,  was  whisky,  and  the  loss  of  the  note  would 
stand  in  place  of  a  surrender  of  the  note.  "We  see  no  error  in 
the  record,  and  therefore  affirm  the  judgment. 

Judgment  affirmed. 


Nicholas  P.  Iglehart  vs.  William  L.  Church. 

Judgments:  By  confession  in  open  court;  recital  of  proof  of  execution  of 
warrant  of  attorney. 
Where  it  was  objected  to  a  judgment  entered  by  confession  in  open 
court  upon  a  promissory  note,  under  a  warrant  of  attorney,  that  no 
affidavit  was  filed  of  the  execution  of  the  note  or  warrant  of  attorney, 
and  the  record  recited  that  the  execution  of  the  warrant  of  attorney 
was  duly  proved:  Held,  that  this  being  a  fact  the  court  had  juris- 
diction to  determine,  and  having  found  the  fact,  it  was  as  binding 
and  conclusive  as  any  other  within  its  jurisdiction.1 

1  Hall  v.  Jones,  32  111.,  38;  Iglehart  v.  Chicago  M.  &  F.  Ins.  Co.,  post 
514;  Osgood  v.  Blackmore,  59  id.,  261. 
14S 


APRIL  TERM,  1864.  256 

Wing  vs.  Cropper. 

Error  to  Circuit  Court  of  Cook  County. 

The  only  error  assigned  in  this  case  is,  that  no  affidavit  of 
the  execution  of  the  note  or  warrant  of  attorney  was  filed  in 
the  court  below  upon  the  entry  of  judgment  by  confession 
against  the  plaintiff  in  error. 

Arrington  eft  Dent,  for  plaintiff  in  error.  Scammon,  llc- 
Cagg  eft  Fuller,  for  defendant  in  error. 

*Wa_lker,  C.  J.  The  judgment  in  this  case  was  [256*] 
confessed  in  open  court,  and  the  record  shows  that  the 
court  found  that  the  power  of  attorney  was  proved.  This  was 
a  fact  that  the  court  had  jurisdiction  to  adjudicate  and  deter- 
mine, and  having  found  the  fact,  it  is  as  binding  and  conclu- 
sive as  any  other  within  its  jurisdiction.  JSTo  error  is  per- 
ceived in  this  record  and  the  judgment  of  the  court  below  is 
affirmed. 

Judgment  affirmed. 


Preston  Winq  vs.  Elton  C.  Cropper  and  wife. 

Homestead  :  Sale  under  a  decree  of  foreclosure,  a  forced  sale  within  act  of 
1851. 
A  sale  of  a  homestead  by  the  decree  of  a  court  of  equity,  under  an  order 
to  the  master  to  make  the  sale,  upon  the  foreclosure  of  a  mortgage, 
is  a  forced  sale  within  the  meaning  of  the  homestead  act  of  1851,  as 
much  as  if  the  sale  was  made  under  aji.fa. 

Same  :  How  released;  not  by  mere  execution  of  a  mortgage. 
The  execution  of  a  mortgage  by  husband  and  wife,  containing  no  release 
of  the  homestead  right,  is  not  ip9o  facto  a  waiver  of  the  homestead 
right  under  the  act  of  1851.  The  statute  points  out  the  mode  by  which 
the  exemption  can  be  released  and  waived,  and  unless  that  mode  is 
pursued,  the  exemption  is  not  lost. J 

Same:    Same:    Not  by  failure  to  defend  foreclosure  suit.'2 
The  omission  of  defendants  to  interpose  their  claim  of  a  homestead  right, 

1  See  Booker  v.  Anderson,  ante,  66;  Marshall  v.  Barr,  ante,  106;  Mooers 
V.  Dixon,  ante,  208. 

'See  Moore  v.  Titman,  33  111.,  358;  Mooers  v.  Dixon,  ante,  208;  Silsbe  v. 
Lucas,  36  111.  462 ;  Allen  v.  Hawley,  66  id.,  164. 
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as  a  defease  to  a  foreclosure  bill  making  no  mention  of  the  home- 
stead right,  and  the  entry  of  a  decree  of  foreclosure  pro  confesso,  and 
a  sale  thereunder,  do  not  operate  as  a  waiver  of  the  homestead  right. 
There  being  nothing  alleged  in  the  bill  about  the  homestead  right, 
nothing  is  admitted  with  reference  to  it  by  a  decree  pro  oonfesso. 
Same  :  Row  protected  against  foreclosure. 
The  homestead  right  may  be  set  up  in  answer  to  the  bill  to  foreclose  a 
mortgage  upon  the  premises,  or  it  may  be  claimed  when  the  master 
proceeds  to  execute  the  decree.  It  is  his  duty,  on  a  claim  being  made, 
to  ascertain  whether  it  is  a  homestead,  and  on  his  report  coming  in, 
either  party  may  except  to  the  report,  and  contest  the  claim  of  home- 
stead.1 

Same  :  Same:  Motion  to  set  aside  master's  sale. 
So  where  a  foreclosure  bill  was  taken  as  confessed,  and  a  sale  made  by 
the  master  under  the  decree  without  reference  to  the  homestead  right, 
and  his  report  of  sale  filed,  it  was  held  that  a  motion  to  set  the  sale 
aside  as  in  violation  of  the  defendant's  homestead  right,  made  at  the 
earliest  moment,  was  properly  allowed. 

Decree  pro  Confesso  :     What  is  admitted  by. 
Taking  a  bill  of  complaint  as  confessed  does  not  amount  to  confession 
of  any  fact  not  alleged  in  it.    By  failing  to  answer,  the  defendant 
admits  only  what  is  alleged  in  the  bill. 

Error  to  Circuit  Court  of  Bock  Island  County. 
The  case  is  sufficiently  stated  by  the  court. 
Charles  E.  Putnam,  A.  Webster  and  John  N.  Bogers,  for 
plaintiff  in  error.     J.  B.  Hawley,  for  defendants  in  error. 

[263*]  *Breese,  J.  The  plaintiff  in  error  obtained  a  de- 
cree in  chancery  to  foreclose  a  mortgage  and  for  a  sale 
of  the  premises.  A  sale  was  had  by  the  master  in  chancery, 
and,  on  the  coming  in  of  his  report  thereof,  the  defendants 
entered  their  motion  to  set  it  aside,  for  the  reason  that  at  the 
time  of  the  rendering  of  the  decree,  and  at  the  time  of  the 
sale,  the  land  was  exempt  from  levy  and  forced  sale  under  any 
order  or  decree  of  the  court.  They  also  proved  that  the 
premises  were  their  homestead  at  the  date  of  the  mortgage, 
and  long  before  and  ever  since,  and  as  such,  occupied  by  the 
defendants  and  their  family;  that  the  mortgage  debt  was  con- 

»  See  Moore  v.  Titman,  33  111.,  358. 
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tracted  after  July  4,  1851,1  and  was  not  incurred  for  the  pur 
chase  or  improvement  of  the  premises,  and  that  he  has  never 
released  his  right  of  homestead. 

*  This  motion  was  sustained  and  the  sale  set  aside.  [264*] 
The  plaintiff  took  a  bill  of  exceptions  and  brings  the 
case  here,  assigning  as  error  this  decision  of  the  court. 

The  plaintiff  makes  the  point  that  the  homestead  act  of 
1851  imposes  no  restrictions  upon  mortgages  of  the  home- 
stead. It  only  exempts  it  from  forced  sale  under  judicial  pro- 
cess. This  admission  disposes  of  the  plaintiff's  case.  It  is 
the  sale,  only,  that  has  been  disturbed.  The  decree  remains 
as  it  was  when  rendered.  A  sale  by  the  decree  of  a  court  of 
equity,  under  an  order  to  the  master  to  make  the  sale,  is  a 
forced  sale,  as  much  so  as  if  the  sale  was  made  under  a  fi.  fa. 
The  cases  of  Smith  v.  Marc  and  Eh/  v.  Eastwood,  in  26  111., 
were  sales  made  under  a  power  to  sell,  and  not  by  the  order 
or  decree  of  any  court.2 

The  other  points  made  are,  that  the  defendants  in  error  by 
the  mortgage,  ipso  facto,  waived  the  homestead  act;  and  that 
not  having  set  up  the  exemption  in  an  answer  to  the  bill,  the 
question  has  become  res  judicata. 

We  cannot  assent  to  either  of  these  propositions. 

The  statute  points  out  the  mode  by  which  the  exemption 
can  be  released  and  waived,  and  unless  that  mode  is  pursued, 
the  exemption  is  not  lost.  Walters  v.  The  People,  18  111., 
199;  Kitchell  v.  Burgwin  and  wife,  21  id.,  40;  Vanzant  v. 
Vanzant,  23  id.,  540;  Green  v.  Marks  et  al.,  25  id.,  122; 
Deere  v.  Chapman,  id.,  612;  Smith  v.  Marc,  26  id.,  155; 
Pardee  v.  Lindley,  31  id.,  174;  Moslems  v.  Litchfield,  id., 
137. 

This  last  case  decides  also  that  the  omission  to  interpose 
the  claim  to  the  homestead  as  a  defense  to  the  bill  to  fore- 
close is  of  no  importance,  as  the  party  claiming  it  could  avail 
of  it  by  motion,  as  in  this  case. 

This  right  is  conferred  by  statute  and  can  be  divested  only 

1  The  mortgage  was  executed  by  Cropper  and  wife  on  July  29, 185G. 
•  See  Dawson  v.  Hayden,  67  111.,  52. 
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*n  the  mode  provided  by  the  statute.  A  party  may  set  it  up 
in  his  answer  to  the  bill,  or  he  may  claim  it  when  the  master 
proceeds  to  execute  the  decree.  It  is  his  duty  to  ascertain,  a 
claim  being  made,  if  it  is  a  homestead,  and  on  his  report 
coming  in,  either  party  may  except  to  the  report,  and  contest 

the  claim  of  homestead. 
[265*]  *  There  is  nothing  alleged  in  the  bill  in  this  case 
about  a  homestead.  Of  course,  then,  taking  the  bill 
for  confessed  does  not  amount  to  a  confession  of  any  fact  not 
alleged  in  it.  By  failing  to  answer,  the  defendants  admit  only 
what  is  alleged  in  the  bill.  Gault  v.  Hoagland  et  al.,  25 
111.,  268. 

The  motion  for  relief  was  made  at  the  earliest  moment,  and 
was  properly  allowed.     The  judgment  must  be  affirmed. 

Judgment  affirmed. 


Andrew  Johnson  vs.  Christopher  Adleman. 

Rules  of  Court  :  Action  of  cirouit  court  on  motions  of  course  made  during 
a  trial,  in  apparent  contravention  of  a  rule  of  court,  not  erroneous. 
Where  a  rule  of  the  circuit  required  all  motions,  except  motions  for  con- 
tinuance, to  be  made  in  writing  and  filed  in  the  causes  wherein  made, 
at  least  one  day  before  heard,  and  to  contain  the  points  relied  upon 
in  support  thereof;  and  after  the  jury  in  a  cause  had  been  sworn,  the 
plaintiff  moved  to  strike  a  plea  from  the  files,  to  the  entertaining  of 
which  objection  was  made  by  defendant,  and  said  rule  cited  in  sup- 
port thereof,  but  the  motion  was  entertained  and  overruled,  where- 
upon the  plaintiff  moved  for  leave  to  file  a  demurrer  to  said  plea,  to 
the  entertaining  of  which  the  same  objection  was  made  and  overruled, 
and  the  demurrer  filed  in  accordance  with  the  leave  thus  granted,  was 
sustained  to  said  plea:  Held,  that  the  action  of  the  court  in  apparent 
contravention  of  its  own  rules  was  not  erroneous.  The  reasoning  in 
the  case  of  Owens  v.  Banstead,  22  111.,  171,  on  this  subject,  was  not  de- 
signed to  apply  to  motions,  of  course,  made  in  the  progress  of  a  cause, 
to  which  no  general  rules  can  apply. 

Practice:    Plea  amounting  to  general  issue,  how  objected  to.1 

Where,  in  an  action  of  ejectment,  the  defendant  pleaded  the  general 

1  See  Cook  v.  Scott,  1  Gilm.,  333 ;  Knoebel  v.  Kirch er,  33  111.,  308;  Abrams 
v.  Pomeroy,  13  id.,  133;  Strader  v.  Snyder,  67  id.,  404;  White  v.  Clayes,  32 
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issue,  and  a  special  plea  asserting  a  homestead  right  in  the  premises, 
which  special  plea  the  defendant,  upon  the  trial,  after  the  jury  were 
sworn,  moved  to  strike  from  the  files  as  amounting  to  the  general 
issue,  which  being  overruled,  a  demurrer  was  allowed  to  be  filed 
thereto,  and  sustained  by  the  court :  Held,  that  it  was  a  matter  of 
perfect  indifference  whether  the  court  entertained  a  motion  to  strike 
out  the  special  plea,  or  sustained  a  demurrer  to  it,  as  it  had  no  proper 
place  in  the  action  on  trial. 

Homestead  Right:    How  pleaded  in  ejectment1 
In  an  action  of  ejectment,  where  the  plaintiff  claims  under  a  sheriff's 
deed  upon  the  foreclosure  of  a  mortgage  executed  by  the  defendant,  a 
claim  of  a  homestead  right  may  be  shown  under  the  plea  of  not  guilty. 
It  should  not  be  asserted  by  special  plea. 

Sheriff's  Deed:  Must  conform  to  judgment  and  execution? 
Where  the  judgment  in  scire  facias  and  the  execution  issued  thereon,  on 
which  the  premises  were  sold,  were  in  favor  of  Jacob  Helbig;  and 
the  sheriff's  return  showed  that  he  sold  the  property  to  the  plaintiff; 
but  his  deed  was  made  to  Christopher  Adleman,  and  recited  a  judg- 
ment in  favor  of  John  Helbig,  and  there  was  no  proof  that  there  was 
no  judgment  in  favor  of  John  Helbig:  Held,  that  the  sheriff's  deed 
was  not  supported  by  the  judgment  and  execution.  The  property 
having  been  struck  off  to  the  plaintiff  in  the  execution,  the  certificate 
should  have  been  issued  to  him  and  the  deed  made  to  him. 

Same  :    Same. 
There  should  be  an  entire  conformity  in  the  return  of  the  sheriff,  his  cer- 
tificate and  deed ;  and  if  they  do  not  possess  it,  they  will  be  held  in- 
valid. 

Amendments  :    Of  return  to  an  execution. 
It  seems  that  the  sheriff  may  amend  his  return  of  an  execution  so  as  to 
show  that  the  property  sold  was  struck  off  to  the  grantee  in  his  deed 
instead  of  the  plaintiff  in  the  execution,  if  that  was  the  fact. 

Sheriff's  Deed:  Variance  of  from  judgment,  when  considered  a  mistake 
not  vitiating  the  deed. 
It  seems  that  the  recital  in  a  sheriff's  deed  that  the  judgment  was  in 
favor  of  John  Helbig,  when  it  was  really  in  favor  of  Jacob  Helbig, 
might  be  corrected  on  a  proper  application  for  such  purpose.  Where, 
in  such  case,  there  is  proof  that  no  otherwise  similar  judgment  exist- 
ed on  the  record  of  the  court  than  the  one  in  favor  of  Jacob  Helbig, 
and  that  there  was  no  judgment  in  favor  of  John  Helbig,  the  recital 
will,  as  it  seems,  be  considered  a  mistake  not  vitiating  the  deed. 

id.,  325;  Johnston  v.  Ewing  Female  Seminary,  post,  518;  Governor  v.  La- 
gow,  43  id.,  134 ;  Cushman  v.  Hayes,  46  id.,  145 ;  Ogden  v.  Lucas,  48  id.,  492. 

1  See  Marshall  v.  Barr,  ante,  10(5. 

8  See  Kinney  v.  Knoebel,  47  111.,  417;  Harmon  v.  Larned,  58  id.,  168. 
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Practice:  Objection  to  evidence,  to  be  available  an  appeal,  must  be  taken 
specifically  in  court  below.1 
Where  a  sheriff's  deed,  not  under  seal,  is  offered  and  received  in  evidence 
in  the  court  below  against  objections,  not,  however,  directed  to  the 
fact  that  is  not  under  seal,  the  objection  that  it  is  not  sealed  will  not 
be  allowed,  where  it  is  made  for  the  first  time  in  the  appellate  court. 

Appeal  from  the  Circuit  Court  of   Will  County. 

Ejectment  by  appellee  against  appellant  for  certain  prem- 
ises claimed  by  appellee  in  fee. 

Plea,  the  general  issue,  and  a  right  of  homestead,  the  latter 
being  pleaded  specially. 

When  the  cause  came  on  for  trial,  after  the  swearing  of 
the  jury,  a  motion  was  made  by  plaintiff  that  said  second  plea 
be  stricken  from  the  files,  as  amounting  to  the  general  issue, 
and  not  being  in  accordance  with  the  statute  regulating  the 
manner  of  pleading  in  this  form  of  action;  to  the  entertaining 
of  which  the  defendant  objected,  as  contravening  a  rule  of 
said  circuit  court,  which  is  as  follows: 

"  Ordered,  that  all  motions  in  all  cases  on  the  criminal,  law 
and  chancery  dockets,  except  motions  for  continuance,  be 
made  in  writing,  and  filed  in  said  court  at  least  one  day  be- 
fore they  shall  be  heard,  and  that  said  motions  shall  contain 
the  points  upon  which  the  party  relies  in  support  of  his  mo- 
tion so  filed." 

Said  motion  was,  however,  entertained,  but  after  being  heard, 
was  denied  by  the  court,  whereupon  a  motion  was  made  by  the 
plaintiff  for  permission  to  demur  to  said  plea,  to  the  enter- 
taining of  which  the  same  objection  was  made  and  overruled; 
and  the  demurrer  filed  in  accordance  with  the  leave  thus  giv- 
en was  sustained  to  said  plea,  which  was  adhered  to  by  the  de- 
fendant. Exceptions  were  duly  taken  by  the  defendant  to 
each  of  the  above  adverse  rulings. 

Upon  the  trial  the  plaintiff  introduced  in  evidence  the  rec- 
ord of  the  proceedings  upon  a  scire  facias  brought  by  Jacob 

1  See  Jackson  v.  Warren,  32  111.,  331;  Sawyer  v.  City  of  Alton,  3  Scam., 
127;  Smith  v.  Kahili,  17  111.,  G7;  Toledo,  P.  &  W.  R'y  Co.  i>.  Miller,  55  id., 
448;  Board  of  Education  v.  Greenbaum,  39  id.,  610;  Allen  v.  Payne,  45 
id.,  339. 
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Helbig  against  defendant  to  foreclose  a  certain  mortgage  ex- 
ecuted by  Andrew  Johnson,  the  defendant,  to  said  Jacob  Hel- 
big, upon  the  premises  in  question,  the  substance  of  which 
record  is  sufficiently  stated  in  the  opinion. 

A  sheriff's  deed  of  the  premises,  not  under  seal,  was  then 
offered  in  evidence  by  the  plaintiff,  and  objected  to  by  the 
defendant  on  the  ground  of  a  variance  between  its  recitals 
and  the  judgment  and  execution  in  said  proceeding,  by  scire 
facias,  which  variance  is  sufficiently  stated  in  the  opinion. 
Said  deed  was  admitted  in  evidence,  and  an  exception  taken 
by  defendant. 

Upon  this  evidence  a  verdict  was  found  for  the  plaintiff. 

The  following  points  were  raised,  upon  appeal: 

(1)  That  the  court  below  erred  in  entertaining  the  plain- 
tiff's motions  to  strike  said  plea  from  the  files,  and  for  leave 
to  demur  thereto,  and  in  allowing  such  demurrer  to  be  filed. 

(2)  That  said  sheriff's  deed  was  not  warranted  by  the 
judgment  and  execution  in  the  proceeding  by  sci.fa. 

(3)  Whether  the  defendant's  right  of  homestead  was  prop- 
erly asserted  by  said  special  plea. 

(4)  "Whether  the  objection  that  said  sheriff's  deed  was  not 
under  seal  can  be  allowed  upon  appeal,  it  not  having  been 
made  in  the  circuit  court. 

JJri  Osgood,  for  appellant.     G.  D.  A.  Parks,  for  appellee. 


A 


*  Beeese,  J.  The  points  raised  on  the  record  are  few  [280*] 
and  simple,  and  therefore  not  difficult  to  be  decided. 

As  to  the  action  of  the  circuit  court,  in  apparent  contra- 
vention of  its  own  rules,  we  have  to  observe  that  the  reasoning 
in  the  case  of  Owens  v.  Eanstead,  22  111.,  161,  as  is  apparent 
from  the  language  used,  and  the  case  under  consideration,  was 
not  designed  to  apply  to  motions,  of  course,  made  in  the  pro- 
gress of  a  cause.  No  general  rules  can  well  apply  to  them. 
And  besides,  it  was  a  matter  of  perfect  indifference  whether 
the  court  entertained  a  motion  to  strike  out  the  special  plea 
or  sustained  a  demurrer  to  it.  The  plea  had  no  proper  place 
in  the  action  on  trial.Q 
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The  important  objection  as  it  strikes  us  to  the  re- 
[281*]  covery  in  *this  case  is,  that  the  evidence  does  not  sup- 
port it.  The  judgment  in  the  scire  facias  on  which 
the  premises  were  sold,  was  a  judgment  in  favor  of  Jacob 
Helbig,  and  so  was  the  execution  which  issued  on  it.  The 
sheriff's  return  shows  that  he  sold  the  property  to  the  plaintiff. 
His  deed  is  made  to  Christopher  Adleman,  and  recites  a  judg- 
ment in  favor  of  John  Helbig.  There  is  no  proof  that  there 
was  no  judgment  in  favor  of  John  Helbig. 

This  court  held,  in  the  case  of  Dickerman  v.  Burgess,  20 
111.,  266j  that  there  should  be  entire  conformity  in  the  return 
of  the  sheriff,  his  certificate  and  deed ;  and  if  they  do  not 
possess  it,  they  will  be  held  invalid. 

The  property  was  struck  off  to  the  plaintiff  in  the  execu- 
tion. The  certificate  should  have  been  issued  to  him,  and  the 
deed  made  to  him.  The  deed  is  made  to  Adleman  as  the  pur- 
chaser.    Here  is  not  conformity. 

It  would  be  easy  for  the  sheriff  to  amend  his  return,  and 
show  that  the  property  was  struck  off  to  Adleman,  if  that  was 
the  fact.  Then  the  deed  would  be  correct,  so  far  as  that  point 
is  involved.  As  to  the  statement  of  the  judgment  being  in 
favor  of  John  Helbig,  when  it  was  really  in  favor  of  Jacob 
Helbig,  that  might  be  corrected  on  a  proper  application  for 
such  purpose. 

Had  there  been  proof  that  no  other  application  had  existed 
than  the  one  in  favor  of  Jacob  Helbig,  on  the  records  of  the 
Will  circuit  court,  the  recital  would  have  been  considered  as 
a  mistake,  and  not  vitiating  the  deed.  To  that  effect  are  the 
cases  cited  by  appellee,  especially  the  case  of  Durham  et  al. 
v.  Heaton,  28  111.,  264. 

If  a  homestead  right  was  claimed  by  the  defendant,  he 
could  have  shown  it  under  the  plea  of  not  guilty.  Patterson 
v,  Kreig,  29  111.,  514. 

As  to  the  paper  purporting  to  be  a  sheriff's  deed  having  no 
seal,  it  will  be  seen  that  the  defendant  did  not  object  to  its 
going  in  evidence  on  that  account,  but  for  the  other  reasons 
which  we  have  stated. 
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The  judgment  is  reversed  and  the  cause  remanded. 
Judgment  reversed. 


*  Thomas  Speer  vs.  Benjamin  H.  Skinner.     [282*] 

Chattel  Mortgages  :    To  secure  future  advances,  valid  if  bona  fide. 
There  is  nothing  in  the  chattel  mortgage  act  of  this  state  inhibiting  chat- 
tel mortgages  to  secure  future  advances.    The  mortgage  being  ac- 
knowledged and  recorded,  all  that  is  requisite  is,  that  the  transaction 
should  be  bona  fide. 

Same  :  Same  :  This  object  need  not  be  expressed  in  the  mortgage. 
A  chattel  mortgage  intended  to  secure  future  advances  need  not  express 
that  object  in  the  mortgage  itself.  It  is  only  necessary  in  any  such 
case,  that  the  mortgage  debt  should  be  described  with  such  certainty 
as  to  enable  subsequent  creditors  and  purchasers  to  ascertain,  either 
from  the  condition  of  the  deed  or  inquiry  aliunde,  the  extent  of  the 
incumbrance. 

Same  :    Same. 

Where  a  promissory  note  of  $10,000,  payable  one  year  afterdate  with  in- 
terest at  ten  per  cent.,  was  executed  to  a  banker,  and  secured  by  a 
chattel  mortgage  of  even  date  duly  recorded,  said  note  and  mortgage 
being  given  as  collateral  security  only  for  the  payment  of  any  pres- 
ent indebtedness  then  existing,  or  future  advances  that  might  be  made 
by  such  banker,  no  such  amount  of  indebtedness  being  then  in  exist- 
ence ;  and  a  receipt  to  that  effect  was  given  the  mortgagor  by  said 
banker:  Held,  that  such  mortgage  was  a  valid  security  for  future 
advances  to  the  extent  actually  made  not  exceeding  $10,000,  to  which 
extent  subsequent  incumbrancers  and  purchasers  would  have  notice 
by  the  record  of  such  prior  incumbrance. 

Judicial  Sales ;  Mortgage  Sales:  Party  entitled  to  proceeds  may  em- 
ploy auctioneer. 
It  is  no  objection  to  the  validity  of  a  receiver's  sale,  or  a  sale  under  a 
chattel  mortgage,  that  the  party  entitled  to  the  proceeds  of  such  sales 
employed  the  auctioneer  by  whom  they  were  made,  so  long  as  the 
agent  violated  no  law  in  making  the  sales, 

Witnesses  :    Interest. l 
The  surety  upon  a  replevin  bond  has  a  disqualifying  interest  in  the 
event  of  a  suit  wherein  the  title  to  the  property  replevied  is  in  ques- 
tion. 

1  Interest  no  longer  disqualifies  a  witness,  but  only  goes  to  his  credibil- 
ity.   Rev.  Stat.  1874,  p.  488. 
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Same  :    Same. 
One  who  has  made  an  assignment  for  the  benefit  of  his  creditors  has  a 
disqualifying  interest  in  the  event  of  a  suit  wherein  his  assignees  are 
parties,  the  result  of  which,  if  in  their  favor,  will  create  a  fund  out  of 
which  his  liabilities  can  be  paid. 

Distress  :    Lien  of,  when  levied  for  rent,  lost  by  replevin. 
When  property  distrained  for  rent  is  replevied  by  a  party  claiming  to  be 
the  general  owner,  the  lien  of  the  distrainer  is  lost,  and  he  has  no 
remedy  but  on  the  replevin  bond. 

Presumption  :  As  to  validity  of  replevin  bond  running  to  coroner  when 
objected  to  for  first  lime  on  error. 
Where,  upon  error,  it  is  objected  to  a  replevin  bond  for  the  first  time  that, 
being  made  to  the  coroner,  and  not  to  the  sheriff,  it  is  void  on  its 
face,  the  court  will  presume  that  one  of  the  contingencies  happened 
which  made  it  necessary  to  direct  the  writ  of  repleyin  to  the  coroner. 

Replevin  Bond  :  When  may  be  taken  by  coroner. 
Where  a  writ  of  replevin  is  rightfully  issued  to  the  coroner,  he  has  pow- 
er to  take  all  legal  steps  towards  its  execution,  which  includes  the 
taking  of  a  bond  to  himself  as  coroner.  The  statute  naming  the 
sheriff  as  the  party  to  whom  the  bond  is  to  be  given,  means  only  that 
the  bond  shall  be  given  to  the  officer  serving  the  writ. 

Error  to  Circuit  Court  of  Cook  County. 

July  1,  1856,  Goodman  &  Mason  took  a  ten  years'  lease  of 
the  Metropolitan  Hotel,  Chicago,  from  its  owner,  Isaac  Speer, 
agreeing  to  pay  $11,000  per  annum  therefor,  besides  an  addi- 
tional sum  for  parts  of  the  premises  not  occupied  for  hotel 
purposes ;  and  stipulated  in  each  lease  not  to  assign  or  under- 
let without  first  obtaining  the  landlord's  consent  in  writing, 
and  that  the  rent  agreed  to  be  paid  should  be  a  lien  on  all  the 
lessees'  goods.  January  14,  1857,  a  promissory  note  of 
$10,000,  bearing  interest  at  the  rate  of  ten  per  cent.,  and  pay- 
able one  year  from  date,  was  executed  by  said  lessees  to  F.  H. 
Benson,  and  secured  by  a  chattel  mortgage,  duly  recorded,  on 
the  furniture  owned  by  them  in  said  hotel,  which  furniture 
was,  on  November  5,  1857,  sold  by  said  lessees  to  one  Gates, 
who  purchased  the  same  subject  to  the  incumbrance  of  said 
mortgage  to  Benson.  On  the  day  of  the  maturity  of  said 
note  and  mortgage,  John  L.  Beveridge  and  W.  L.  Moss,  as- 
signees of  Benson  &  Kingsbury  (successors  to  the  banking 
business  of  F.  II.  Benson),  who,  meanwhile,  had  become  in- 
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solvent,  went  upon  the  premises  for  the  purpose  of  enforcing 
the  payment  of  said  note  and  mortgage,  and  attempted  to  ob- 
tain possession  of  the  property,  but  were  restrained  by  tem- 
porary injunction  at  the  suit  of  Goodman,  Mason  &  Gates,  on  a 
bill  filed  by  them  in  the  circuit  court  of  said  county,  January 
20,  1858,  against  Beveridge,  Moss  &  Benson.  The  injunction 
bond  given  upon  the  issuing  of  this  injunction  was  executed 
by  Thomas  Speer  as  surety,  prior  to  his  issuing  the  distress 
warrants  hereinafter  referred  to.  Said  bill  set  up  that  said 
$10,000  note  and  mortgage  were  executed  to  secure  any  pres- 
ent indebtedness,  or  future  advances  that  might  be  made  by 
Benson,  and  were  intended  as  collateral  security  only  for  any 
balance  owing  to  Benson,  upon  payment  of  which  both  the 
note  and  mortgage  were  to  be  surrendered,  and  that  a  receipt 
of  that  purport  was  given  them  by  Benson ;  the  execution  by 
Goodman  &  Mason  of  five  promissory  notes,  two  of  $2,000, 
on  the  12th  of  August,  1857,  payable  sixty  days  after  date; 
one  of  $1,000,  August  27,  1857,  payable  ninety  days  after 
date;  one  of  $1,500,  September  8,  1857,  payable  thirty  days 
after  date;  and  one  of  $1,500,  August  27, 1857,  payable  nine- 
ty days  after  date,  the  last  of  which  was  executed  to  secure 
one  of  the  $2,000  notes  first  above  mentioned,  and  was  in- 
tended as  collateral  only;  that  the  proceeds  of  the  discount  of 
said  notes  were  placed  on  deposit  with  Benson  &  Kingsbury, 
by  whom  the  said  notes  were  sold  to  bona  fide  purchasers; 
and  that  the  balance  to  the  credit  of  Goodman  &  Mason,  at 
the  time  of  the  assignment  of  Benson  &  Kingsbury,  was 
about  $2,500.  The  bill  prayed  for  an  injunction,  an  account, 
and  a  decree  that  said  mortgage  stand  as  a  security  only  for 
the  balance  ascertained  to  be  due.  B.  F.  Haddock,  the  as- 
signee of  one  of  the  $2,000  notes  above  mentioned,  leave  of 
court  being  had  therefor,  intervened  and  filed  his  petition  in 
said  cause  for  the  protection  of  his  interest  and  to  obtain  the 
benefit  of  said  mortgage,  the  allegations  of  which  were  ad- 
mitted by  Beveridge,  Moss  &  Benson,  and  by  agreement  of 
said  defendants  a  decree  was,  in  March,  1860,  entered  in  the 
cause,  appointing  Granville  Kimball  receiver,  and  ordering  a 
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sale  of  the  property  to  be  made  upon  default  being  made  in 
the  payment  to  Haddock  of  the  amount,  including  interest, 
of  his  said  note  of  $2,000,  and  the  further  sum  of  $300,  the 
circumstances  connected  with  which  are  fully  stated  in  the 
opinion.  A  sale  was  made  on  November  8,  1860,  by  the  re 
ceiver  to  Haddock,  of  the  goods  described  in  exhibit  B  of 
Skinner's  bill  —  comprising  some  of  the  goods  described  in 
the  mortgage  executed  by  Gates  to  Haddock,  hereinafter  re- 
ferred to  —  for  the  sum  of  $3,291.20,  which  sale  was  reported 
to  and  confirmed  by  the  court;  and,  possession  of  the  prem- 
ises having  been  obtained  by  Haddock,  Gates  became  his  ten- 
ant and  held  under  him.  March  20, 1858,  Thomas  Spear,  the 
appellant  and  assignee,  for  the  benefit  of  creditors,  of  Isaac 
Speer,  issued  a  distress  warrant  to  collect  the  sum  of  $7,893.84 
rent  in  arrear  on  the  original  lease,  which,  with  another  war- 
rant also  issued  by  him,  July  28,  1858,  as  levied  on  said 
furniture  in  the  hands  of  Gates,  and  Speer's  claim  thereunder 
adjudicated  in  his  (Speer's)  favor,  in  November,  1858,  and  the 
amount  due,  certified  to  him.  Gates,  upon  the  making  of 
said  levies  on  said  furniture,  regained  possession  thereof  by 
actions  of  replevin,  in  which  actions  he  was  defeated,  and  a 
return  of  the  property  awarded  in  May,  1861.  Prior  to  this, 
a  distress  warrant  having  been  issued  and  levied  by  Haddock 
to  recover  the  rent  on  his  demise  to  Gates,  a  note  of  $1,744.66 
was,  on  May  31,  1859,  executed  by  Gates  to  Haddock,  bearing 
interest  at  ten  per  cent.,  payable  one  year  from  date,  and  se- 
cured by  chattel  mortgage  on  the  property,  and  the  levy  was 
discharged.  On  November  9,  1860,  after  having  given  ten 
days'  notice  thereof,  Haddock,  through  J.  A.  Marshall,  as  auc- 
tioneer—  being  the  same  person  who,  on  November  8,  1860, 
had  conducted  said  receiver's  sale  —  by  virtue  of  said  mort- 
gage, sold  to  Benjamin  H.  Skinner,  the  appellee,  the  remain- 
der of  the  goods  described  therein  and  which  had  not  been 
sold  by  the  receiver  at  his  sale  on  the  day  preceding,  being 
the  goods  described  in  exhibit  A  of  Skinner's  bill,  for  the 
sum  of  $2,674.95,  and  Marshall  executed  him  a  bill  of  sale 
therefor.  The  facts  connected  with  these  sales,  so  far  as 
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necessary  to  a  full  understanding  of  the  case,  are  stated  in  the 
opinion. 

Skinner  claimed  the  goods  and  chattels  comprised  in  exhibit 
A,  by  virtue  of  his  having  purchased  them  at  said  mortgage 
sale;  and  those  comprised  in  exhibit  B,  through  said  receiv- 
er's sale  to  Haddock,  and  so  the  court  below  decreed,  and  per- 
petuated the  injunction. 

The  questions  raised  upon  error  are  sufficiently  stated  in 
the  opinion. 

B.  8.  Morris  and  J.  B.  Thomas,  for  plaintiff  in  error. 
Waite  eft  Towne,  for  defendant  in  error. 

*Breese,  J.    The  questions  raised  by  plaintiff  in  er-  [291*] 
ror  are,  first,  as  to  the  bona  fides  of  Goodman  and 
Mason's  mortgage  to  Benson  &  Oo.  of  this  furniture. 

No  objection  is  made,  in  the  answer  of  plaintiff  in  error,  to 
this  mortgage,  on  account  of  its  having  been  given  to  secure 
future  advances,  but  it  is  charged  to  be  fraudulent, — made 
with  a  design  to  deprive  them  of  the  collection  of  their  rents. 

Although  the  objection  stated  is  not  made  in  the  answer, 
yet  it  is  made  in  the  brief  of  plaintiff's  council,  and  argued  at 
great  length,  and  we  will  consider  it. 

They  insist  that  the  mortgage,  being  made  to  secure  an  ap- 
parent debt  of  ten  thousand  dollars,  when  no  such  debt  in 
amount  was  due,  was  void.  Though  they  admit  that  such  a 
mortgage  on  real  estate  might  be  valid  although  it  be 
not  so  ^expressed  in  the  deed,  yet  the  doctrine  cannot  [292*] 
apply  consistently  with  our  statute  to  chattel  mortga- 
ges, it  being  an  essential  element  in  such  conveyances,  that  the 
possession  must  be  consistent  with  the  deed,  and  it  must  be 
bona  fide,  otherwise  the  property  remains  subject  to  the  rights 
of  creditors.  They  ask,  how  can  a  creditor  avail  himself  of  the 
rights  the  law  gives  him  if  the  deed  does  not  show  when  the 
debt  matures,  and,  consequently,  when  the  retention  of  the 
goods  by  the  mortgagors  becomes  unlawful.  In  the  case  of 
TrusooU  v.  King,  2  Seld.,  144,  to  which  appellants  refer,  it  was 
said,  the  principle  was  well  established  that  a  mortgage  or 
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judgment  may  be  taken  and  held  as  security  for  future  ad- 
vances and  responsibilities  to  the  extent  of  it,  when  that  forms 
a  part  of  the  original  agreement  between  the  parties;  and 
the  future  advances  will  be  covered  by  the  mortgage  or  judg- 
ment in  preference  to  the  claim  under  a  junior  intervening 
incumbrance,  with  notice  of  the  agreement.  In  this  case  all 
the  authorities  are  reviewed  by  the  court,  and  among  them  is 
the  case  of  James  v.  Johnson,  5  Johns.  Oh.,  417,  wherein  the 
chancellor  said,  that,  in  many  cases,  a  subject  pledged  for  a 
debt  might  be  considered  as  a  security  for  further  loans,  and 
that  he  saw  no  possible  objection  to  it  if  no  intervening  right 
exists  to  prevent  the  justness  of  the  application  of  the  rule. 

In  the  case  of  the  United  States  v.  Rove  ei  al.,  3  Oranch, 
73,  Marshall,  Oh.  J.,  says:  That  the  property  stood  bound  for 
future  advances  was,  in  itself,  unexceptionable.  It  may,  in- 
deed, be  converted  to  improper  purposes,  but  it  is  not  posi- 
tively inadmissable.  It  is  frequent  for  a  person  who  expects 
to  become  more  considerably  indebted,  to  mortgage  property 
to  his  creditors  as  a  security  for  debts  to  be  contracted,  as 
well  as  for  that  which  is  already  due.  And  the  same  was  held 
in  the  case  of  Shirras  et  al.  v.  Gaig  and  Mitchell,  7  Cranch, 
34.  In  this  case  the  same  eminent  jurist  said,  "  It  was  true, 
the  real  transaction  did  not  appear  on  the  face  of  the  mort- 
gage, and  that  it  was  not  to  be  denied  that  a  deed  which 
misrepresents  the  transaction  it  recites,  and  the  considera- 
tion on  which  it  is  executed,  is  liable  to  suspicion. 
[293*]  *That  it  must  sustain  a  vigorous  examination.  That  it 
was  always  advisable,  fairly  and  plainly,  to  state  the 
truth.  But  if,  upon  investigation,  the  real  transaction  should 
appear  to  be  fair,  though  somewhat  variant  from  that  which 
is  described,  it  would  seem  to  be  unjust  and  unprecedented  to 
deprive  the  person  claiming  under  the  deed  of  his  real  equit- 
able rights,  unless  it  be  in  favor  of  a  person  who  has  been  in 
fact  injured  and  deceived  by  the  misrepresentation." 

In  the  case  of  Conrad  v.  Atlantic  Ins.  Co.,  1  Peters,  447, 
Story,  Justice,  said,  that  mortgages  might  as  well  be  given 
to  secure  future  advances  and  contingent  debts,  as  those  which 
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already  exist  and  are  certain  and  due.  A  large  number  of 
other  cases,  to  the  same  effect,  are  cited  by  the  court,  and 
among  them  the  case  of  the  Bank  of  Utica  v.  Finch,  3  Barb. 
Ch.,  293,  also  cited  by  the  appellants  on  their  brief. 

In  that  case,  it  was  held,  that  where  a  bond  and  mortgage 
were  given  to  secure  a  particular  debt  mentioned  therein,  the 
mortgagee  could  not,  as  against  subsequent  purchasers  or  in- 
cumbrancers, hold  it  as  a  lien  for  an  entirely  distinct  and  dif- 
ferent debt,  upon  parol  proof  that  it  was  intended  to  cover  that 
debt  also.  But  that  a  mortgage  or  judgment  might  be  given 
to  secure  future  advances  and  responsiblities,  or  as  a  general 
security  for  balances  which  might  be  due,  from  time  to  time, 
from  the  mortgagor  or  judgment  debtor.  That  such  security 
might  be  taken  in  either  form  for  a  specific  sum  of  money, 
large  enough  to  cover  the  amount  of  the  floating  debt  intended 
to  be  secured  thereby,  and  such  future  advances  and  respon- 
sibilities will  be  protected  by  such  security,  to  the  extent  of 
the  sum  mentioned  therein,  in  preference  to  any  claim  under 
a  junior  incumbrance  with  notice,  although  such  security,  on 
its  face,  does  not  specify  that  future  advances  or  responsibil- 
ities to  be  made  or  incurred  are  provided  for  in  such  sum. 
Parol  evidence  is  admissible  to  show  the  purpose  and  intent 
for  which  such  security  was  executed,  and  it  does  not  conflict 
with  the  principle  that  such  evidence  cannot  be  admitted  to 
contradict  the  written  instrument.  But  neither  a  mortgage 
nor  judgment  can  be  rendered  available  to  secure  the 
party  taking  them  for  future  *ad varices  or  responsibil-  [294*] 
ities,  by  any  subsequent  parol  agreement,  in  prefer- 
ence to  the  lien  of  a  junior  incumbrancer. 

On  the  principle  of  these  cases,  of  the  last  especially,  the 
mortgage  having  been  recorded,  from  the  face  of  it,  the  pre- 
sumption must  be,  that  it  was  for  a  present  debt  of  ten  thou- 
sand dollars,  due,  and,  to  that  extent,  subsequent  incumbran- 
cers and  purchasers  would  have  notice  by  the  record  of  this 
prior  incumbrance. 

In  the  case  of  Craig  v.  Tappin,  2  Sandf.  Ch.,  78,  the  court 
said,  that  mortgages  to  secure  future  advances  are  good  to  the 
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extent  secured  thereby.  And  in  answer  to  a  similar  objec- 
tion made  by  the  appellants  here,  the  court  say,  if,  in  this  in- 
stance, the  mortgage  had  stated  that  it  was  designed  to  secure 
future  advances,  the  subsequent  creditors  or  incumbrancers 
would  obtain  no  useful  information  from  that  statement.  So 
in  any  case,  the  record  would  afford  him  no  certainty.  His 
only  resource  would  be,  an  application  to  the  mortgagee,  to 
ascertain  the  extent  of  the  advances  already  made,  very  much 
as  in  an  ordinary  transaction,  when,  finding  a  large  lien  be- 
fore him,  he  would  inquire  of  the  creditors,  whether  all  or 
how  much  of  it  was  due. 

This  mortgage  to  Benson  showed  on  its  face,  by  the  record, 
the  utmost  amount  or  sum  which  it  was  intended  to  secure. 
It  is  only  necessary  in  any  such  case,  that  the  mortgage  debt 
should  be  described  with  such  certainty,  as  to  enable  subse- 
quent creditors  and  purchasers  to  ascertain,  either  from  the 
condition  of  the  deed  or  inquiry'  aliunde,  the  extent  of  the 
incumbrance.  Such  inquiry  would  have  brought  into  view 
the  acknowledgment  or  receipt  by  Benson,  made  in  writing 
at  the  time  the  note  and  mortgage  were  executed,  to  the  ef- 
fect that  they  held  this  note  as  collateral  security  for  any  in- 
debtedness then  existing,  or  which  might  thereafter  accrue  to 
F.  H.  Benson,  or  F.  H.  Benson  &  Co.,  by  Goodman  and  Ma- 
son, whether  the  same  should  be  by  bill,  note,  check  or  ac- 
count, or  any  other  manner  whatever,  and  upon  the  same  be- 
ing paid,  they  would  surrender  the  note. 

This  case  of  Craig  v.  Tajpjpin  holds  that  a  mortgage  in- 
tended to  secure  future    advances  need   not   express 
[295*]  that  object  in  *the  mortgage  itself;  it  would  be  better 
to  do  it,  but  its  omission  will  not  render  the  security 
invalid.     So  this  court  held,  in  the  case  of  Collins  et  al.  v. 
Carlile,  13  111.,  '254:,  on  a  review  of  most  of  the  authorities, 
that  a  mortgage  taken  to  secure  future  advances  is  valid,  al- 
though it  does  not  show  upon  its  face  the  real  character  of  the 
transaction.     But  in  such  a  case,  the  mortgagee  can  only  re- 
cover the  amount  actually  due  at  the  date  of  the  sale  of  the 
equity  of  redemption. 
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But  it  is  further  objected  by  appellants,  that  this  doctrine 
obtains  only  in  regard  to  mortgages  of  real  estate,  and  is  not 
applicable  to  chattel  mortgages. 

There  is  nothing  in  our  chattel  mortgage  act  inhibiting 
mortgages  to  secure  future  advances,  and  there  is  nothing  in 
principle,  that  we  can  discover  to  forbid  it.  All  that  is  requi- 
site is,  that  the  transaction  should  be  bona  fide. 

The  case  referred  to  in  Lawrence  v.  Tucker,  23  How.  (U.  S.), 
14,  was  a  case  of  a  chattel  mortgage  on  the  furniture  of  the 
"Briggs  House,"  in  Chicago,  and  was  for  future  advances; 
and  was  upheld  by  the  Supreme  Court  of  the  United  States. 
It  is  true,  the  question  was  not  started  in  that  case,  possibly 
for  the  reason  given  by  the  appellants  here,  that  the  eminent 
jurist,  Judge  Curtis,  who  argued  for  the  appellant,  and  whose 
duty  it  was  to  know  the  whole  law  of  the  case,  was  ignorant 
of  such  a  statute.  The  more  probable  reason  would  seem  to 
be,  that  no  difference  was  perceived  in  principle  on  what  the 
mortgage  should  be  based.  It  was  impossible  that  the  court 
and  council  did  not  know  it  was  a  chattel  mortgage  they  were 
considering,  and  equally  impossible,  the  objection  should  not 
have  been  made,  if  considered  a  sound  one. 

We  do  not  perceive  the  difficulties  to  which  appellants  have 
alluded.  The  chattel  mortgage  and  note  would  disclose  the 
extent  of  the  claim  to  be  secured  by  it,  the  time  in  which 
it  should  be  paid,  and  the  time  the  mortgagor  shall  retain  pos- 
session. If  the  mortgage  stipulates  that  the  property  shall 
remain  with  the  mortgagor  two  years,  as  it  may  stipulate,  and 
if  made  bona  fide,  it  is  good  and  valid  for  that  space  of  time 
from  the  day  it  is  recorded.  "No  subsequent  pur- 
chaser or  incumbrancer  *could  be  deceived,  or  entrap-  [296*] 
ped,  or  his  rights  injuriously  affected.  All  the  ob- 
jections made  by  appellants  on  this  point  are  answered  by  the 
cases  to  which  reference  has  been  made. 

In  the  case  of  Westcott  v.  Gunn  et  al,,  4  Duer  (N.  Y.),  107, 
to  the  objection  made,  that  the  mortgage  there  under  consider- 
ation was  a  chattel  mortgage,  the  court  said  the  authorities 
were  not  all  agreed  on  the  point  whether  such  a  mortgage  could 
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be  given  for  future  advances,  without  it  is  so  expressed  in  the 
deed,  on  the  strength  of  a  mere  parol  agreement. 

Whilst  in  Walker  v.  SnediJcer,  1  Hoff.  Oh.,  145;  Divers 
v.  McLaughlin,  2  Wend.,  596,  and  James  v.  Morey,  2  Cow., 
293,  this  was  controverted;  yet  in  Craig  v.  Tajpjpvn,  2  Sandf. 
Ch.,  78,  on  which  we  have  commented,  and  Bank  of  Utica 
v.  Finch,  3  Barb.  Oh.,  293,  the  doctrine  was  conceded. 

If  this  transaction  had  assumed  the  form  of  &% pledge,  and 
this  property  had  been  actually  delivered  into  the  possession 
of  the  mortgagee,  to  secure  the  debt  already  due,  as  well  as 
future  advances,  to  the  amount  of  ten  thousand  dollars,  and 
was  to  operate  as  a  security  for  balances,  could  any  person 
have  doubted  the  validity  of  the  transaction,  if  otherwise  free 
from  fraud?  Now,  our  statute  has  authorized  the  execution 
of  chattel  mortgages,  providing  for  the  retention  of  the  prop- 
erty by  the  mortgagor,  when  acknowledged  and  recorded  in 
the  mode  prescribed,  and,  if  honafide,  they  are  declared  to  be 
valid  and  binding.  These  statutory  mortgages  were  evidently 
designed  to.  take  the  place  of,  and  are  substituted  for,  a  pledge 
to  secure  the  payment  of  money,  and  the  acknowledgment  and 
the  record  of  the  mortgage  are  designed  to  afford  the  same  no- 
tice to  subsequent  creditors  and  purchasers  as  is  afforded  by 
the  possession*  under  the  pledge.  Such  being  the  purpose  of 
the  statute,  no  difference  can  exist  between  a  chattel  mort- 
gage and  a  pledge  accompanied  with  possession. 

Another  objection  made  by  appellants  is,  that  in  the  decree 
in  the  injunction  case  against  Benson,  Beveridge  and  the 
others,  the  expenses  and  the  counsel  fees  of  Beveridge,  not 
contemplated  or  referred  to  in  the  mortgage  or  in  Benson's 
receipt,  could  not  be  inserted  into  the  mortgage,  and 
[297*]  by  ^embodying  such  a  claim  in  the  decree,  it  render- 
ed the  whole  decree  invalid  so  far  as  Speer  is  con- 
cerned. 

This  proceeding  was  not  to  foreclose  the  mortgage  by  Ben- 
son, but  was  set  on  foot  by  the.  mortgagors  and  their  assignees 
to  restrain  Benson  from  proceeding  on  the  mortgage.  In  the 
settlement  of  the  case,  the  details  of  the  decree  were  left,  as 
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they  usually  are  in  such  cases,  to  the  parties  and  their  coun- 
sel. The  solicitor  of  the  complainants  in  the  case  testifies 
that  the  sole  object  of  the  bill  was  to  ascertain  the  amount 
due,  and  he  stipulated  that  Haddock,  who  had  filed  his  bill  of 
interpleader,  might  have  the  decree  and  sale  he  had  prayed 
for  to  include  the  sum  of  three  hundred  dollars  to  pay  Bever- 
idge  and  Moss,  the  assignees  of  Benson.  The  solicitor  states, 
when  the  stipulation  was  made,  he  considered  that  it  sub- 
served the  end  sought  by  his  clients,  and  so  informed  them ; 
that  it  was  made  in  good  faith,  and  there  was  no  fraud  in  the 
matter.  Benson  testifies,  that  the  suit  was  compromised; 
the  settlement  was  made  in  good  faith;  there  was  a  balance 
due  Goodman  and  Mason,  on  the  8th  of  October,  1857,  of  two 
thousand  one  hundred  and  seventy-four  T4^-  dollars,  on  which 
interest  was  computed  to  March  7,  1860,  making  the  amount 
due  at  that  time  two  thousand  six  hundred  and  eight  dollars. 
There  was  the  ten  thousand  dollar  note  which  was  given  to 
secure  any  obligation,  and  there  were  three  notes  outstand- 
ing, one  for  two  thousand  dollars,  and  two  for  fifteen  hundred 
dollars  each.  Benson  procured  these  two  last  notes,  and  on 
the  settlement  they  amounted  to  about  thirty- three  hundred 
dollars.  These  notes  were  gi^en  up  to  the  complainant,  Gates, 
or  to  his  solicitor,  and  the  amount  was  settled  by  canceling 
the  balance  due  Goodman  and  Mason,  and  the  payment  of 
some  four  hundred  dollars  in  cash  by  Gates  or  by  his  attor 
ney.  Haddock  also  gave  his  note  to  Benson  for  three  hun- 
dred dollars,  payable  in  three  months,  leaving  one  note  of  two 
thousand  dollars  still  to  be  paid  by  the  mortgage;  that  note 
was  held  by  Haddock,  and  he  gave  the  three  hundred  dollar 
note  with  the  understanding  that  this  two  thousand  dollar 
note,  with  the  three  hundred  dollar  note,  was  to  be 
paid  by  *the  mortgage.  There  was  an  assignment  [298*] 
made  at  the  time,  of  all  the  Benson  interest  in  the 
mortgage,  to  Haddock,  by  consent  of  all  parties.  This  three 
hundred  dollar  note  was  for  part  of  the  amount  due  by  the 
fifteen  hundred  dollar  notes,  and  they,  with  the  two  thousand 
dollar  note  held  by  Haddock,  were  secured  by  this  mortgage 
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which  covered  the  personal  property  in  the  hotel.  After  this 
adjustment  was  had,  the  words  "without  recourse  on  me," 
over  Benson's  name,  were  put  on  the  note.  The  proceedings 
have  every  appearance  of  fairness,  and  one  circumstance 
strengthens  it,  and  that  is,  that  Gates,  one  of  the  complain- 
ants, paid  four  hundred  dollars  which  it  is  not  probable  he 
would  have  done  had  it  not  been  due,  and  the  parties  were 
then  adjusting  and  settling  their  respective  liabilities.  There 
does  not  seem  to  be  any  fraud  or  collusion  about  these  pro- 
ceedings or  decree.  Both  are  denied  by  the  principal  actors 
in  them,  and  no  sufficient  proof  is  adduced  by  appellants  to 
establish  the  one  or  the  other. 

Another  point  made  by  appellants  is,  that  both  the  sales, 
the  one  under  this  decree  by  the  receiver,  Kimball,  and  the 
other  by  Haddock  himself  under  his  mortgrge,  bear  strong 
marks  of  fraud,  These  grounds  are,  that  the  auctioneer  was 
employed  by  Haddock.  To  this  there  can  be  no  objection,  as 
Haddock  had  the  right  to  have  the  property  sold  to  satisfy 
his  decree  and  his  mortgage,  and  to  employ  the  necessary  agent 
for  such  purpose,  and  so  long  as  the  agent  violated  no  law  in 
making  the  sale,  it  cannot  be  attacked.  The  auctioneer  swears 
that  the  sale  was  made  as  he  had  made  them  for  a  number  of 
years.  That  when  he  commenced  the  sale,  at  his  own  in- 
stance, he  offered  the  entire  contents  of  a  room.  Haddock 
wanted  the  sale  made  for  the  best  advantage.  Speer  objected; 
stated  it  was  not  best,  and  it  was  done  otherwise;  he  had  been 
an  auctioneer  twenty  odd  years,  and  the  sale  was  so  conducted 
as  to  bring  the  most  money;  that  the  usual  way  of  selling 
chamber  furniture  is  in  sets,  but,  Speer  objecting,  it  was  done 
otherwise.  The  circumstances  are  not  at  all  like  those  in  the 
case  of  Crary  v.  Sprague  et  al.,  12  Wend.  41,  cited  by  ap- 
pellants. There  the  sale  was  brought  about  by  the  de- 
[299*]  fendant  in  ^concert  with  others,  with  the  avowed  ob- 
ject of  defeating  the  interest  of  a  third  person  in  such 
property.  Here  the  sale  was  managed  by  the  party  entitled 
to  its  proceeds,  and  the  interest  of  Speer  was  all  along  regarded, 
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and  his  wishes  obeyed  by  the  auctioneer,  and  he  was  himself 
a  bidder  at  one  of  the  sales. 

Another  question  made  is,  that  the  testimony  of  Isaac  Speer 
and  Joseph  L.  Smith  was  rejected.  This  testimony  was  of- 
fered in  the  form  of  depositions,  to  which  objections  were 
made  before  the  hearing,  on  the  ground  of  interest.  On  this 
point  the  record  recites:  "  It  being  admitted  that  the  defend- 
ants claim  the  property  as  belonging  to  Isaac  Speer,  he  hav- 
ing made  an  assignment  for  the  benefit  of  creditors,  and  that 
Smith  had  signed  the  replevin  bond  as  surety,  the  court  sus- 
tained the  objection,  and  excluded  the  depositions,  to  which 
ruling  of  the  court  the  defendant  then  and  there  excepted." 
Isaac  Speer  had  a  direct  interest  in  establishing  the  title  to 
this  property  in  the  appellants,  for  thereby  he  relieved  the 
sureties  in  the  replevin  bond,  and  created  a  fund  out  of  which 
his  liabilities  could  be  paid,  and  Smith  was  interested  as  sur- 
ety in  the  replevin  bond. 

The  important  point  made  in  the  case  remains  to  be  con- 
sidered; it  is  this:  That  the  property  distrained  for  rent  hav- 
ing been  replevied  by  Gates,  the  lien  of  the  distrainor  was 
lost,  and  he  was  remitted  to  the  replevin  bond. 

This  is  an  interesting  question,  and  we  have  looked  into  all 
the  authorities  cited  on  both  sides. 

As  early  as  1785,  the  High  Court  of  Chancery  of  England, 
Lord  Thurlow  being  Lord  Chancellor,  in  the  case  of  Bradyll, 
Etfr,  v.  Ball  et  at.,  reported  in  Brown's  Ch.,  427,  it  was  deci- 
ded, after  elaborate  argument  by  Kenyon,  afterwards  Lord 
Chief  Justice  of  the  King's  Bench,  in  opposition,  that  goods 
taken  in  distress  for  rent  and  replevied,  the  distrainor  has  no 
lien  on  them,  but  is  left  to  his  remedy  on  the  replevin  bond. 

This  was  a  suit  in  chancery  to  enforce  an  alleged  equitable 
lien  by  the  landlord,  upon  the  goods  taken  in  distress,  for  a 
return  of  the  goods  or  payment  of  the  value  of  them. 
*Kenyon  contended  that  the  landlord  had  a  right  to  [300*] 
follow  the  goods, — that   by  the  distress  he  had    ob- 
tained a  lien  upon  them,  and  that  it  was  a  clear  rule  in  equi- 
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ty,  that  when  a  lien  is  once  obtained,  it  will  continue  against 
the  party  and  all  volunteers  claiming  under  him. 

It  was  argued  on  the  other  side,  that  if  the  sheriff  upon  the 
retoma  habenda  returns  elongata,  the  party  has  his  remedy, 
first,  against  the  sureties,  and  secondly,  by  capias  in  wither- 
nam, against  the  general  goods  of  the  tenant,  but  if  the  dis- 
trainee had  no  goods,  or  the  distrainor  did  not  choose  this 
remedy,  he  had  a  scire  facias  against  the  pledgor,  and  if  the 
sheriff  made  his  return  of  scire  feci,  the  landlord  had  his  ac- 
tion for  the  value  of  the  goods.  If  the  pledgor  had  no  goods, 
the  landlord  had  his  action  against  the  sheriff  himself,  for 
taking  insufficient  pledges,  but  if  the  goods  were  eloigned, 
and  became  the  property  of  another  person,  he  could  not  fol- 
low them. 

After  the  argument,  which  was  conducted  at  great  length, 
Lord  Commissioner  Ashhurst  ordered  the  case  to  be  spoken 
to  again,  when  the  court  was  full,  and  particularly  to  the 
point,  whether,  after  the  retoma  habenda,  and  the  goods  re- 
turned, they  could  be  sold  under  the  statute,  remarking,  that 
at  the  common  law  the  sheriff  could  only  keep,  not  sell  them; 
that  a  distrainor  has  no  property  in  the  goods, — they  are  only 
in  the  custody  of  the  law  for  his  security. 

These  points  were  argued  by  Kenyon  on  one  side,  and  Mr. 
Madocks  and  Mr.  Arden,  afterwards  master  of  the  rolls,  on 
the  other;  the  latter  contending  that  the  plaintiff's  lien  only 
continued  until  the  goods  were  delivered  by  the  replevin,  and 
the  statute  only  giving  a  sale  if  the  goods  are  not  replevied; 
the  sheriff  cannot  sell  in  any  other  case;  that  upon  elongata 
returned,  the  statute  gave  a  remedy  against  the  other  effects 
of  the  tenant,  and  that,  notwithstanding  the  acts  were  reme- 
dial, and  favorable  to  the  landlord,  they  did  not  vary  the  na- 
ture of  his  property ;  that  there  being  no  contract  in  this  case, 
there  could  be  no  equitable  lien  arising  from  contract;  and 
the  legal  lien  being  gone  by  the  replevin,  the  plaintiff  had  no 

lien  on  the  goods,  but  must  seek  the  other  remedies. 
[301*]       *Lord  Loughborough,  one  of  the  lords  commission- 
er, after  remarking,  when  goods  are  replevied,   they 
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are  delivered  over  to  abide  the  event  of  the  suit,  and  if  they 
come  afterwards  into  the  hands  of  persons  in  privity  with  the 
tenant,  they  would  be  liable  on  the  return,  and  if  sold,  an  ac- 
tion would  lie  for  money  had  and  received.  If  this  were  not 
the  case,  he  said  the  law  would  be  very  defective,  but  the  per- 
sons who  had  received  money  for  them  would  certainly  be  li- 
able in  an  action  for  money  had  and  received. 

The  bill  was  ordered  to  be  retained  in  order  that  an  action 
might  be  brought  for  money  had  and  received  to  the  plain- 
tiff's use,  against  the  assignees,  they  to  admit  that  they  sold 
the  goods  taken  in  distress,  to  an  amount  exceeding  the  rent. 

This  action  was  brought  in  the  Court  of  King's  Bench  be- 
fore Lord  Mansfield,  and  he,  with  Mr.  Justice  Willes  and 
Mr.  Justice  Buller,  threw  out  an  opinion  against  the  right 
of  the  plaintiff  to  recover,  but  on  a  technical  ground  the 
plaintiff  was  nonsuited.  In  a  subsequent  action  tried  in  the 
same  court,  a  verdict  was  found  for  the  plaintiff  subject  to  a 
case  reserved  for  the  opinion  of  the  court.  That  case  was  ar- 
gued, and  the  Court  of  King's  Bench  were  unanimously  of 
opinion  that  the  plaintiff  had  no  lien  upon  the  goods,  and  or- 
dered another  nonsuit. 

The  cause  came  on  in  chancery,  on  the  equity  reserved, 
which  resulted  in  a  dismissal  of  the  bill  for  want  of  equity. 

This  case  has  been  cited  by  all  text  writers  on  the  subject, 
with  approbation,  and  by  the  courts  whenever  the  question 
has  come  up  for  adjudication.  Sweet  et  at.  v.  Pyrn,  1  East, 
18 ;  McComhie  v.  Davis,  7  id.  5 ;  Cross  on  the  Law  of  Lien, 
346;  Whittaker  on  Lien,  68. 

In  Woglam  v.  C owperthwaite,  2  Dallas,  68,  the  same  doc- 
trine was  held,  and  the  question  considered  settled,  by  the 
case  of  Bradyll  v.  Ball.  The  court,  by  Shiffen,  President, 
further  say,  by  the  replevin,  the  securities  in  the  bond  are 
substituted  in  the  place  of  the  goods  which  are  restored  to  the 
tenant  as  his  sole  property;  he  may  sell  them;  they 
may  be  taken  in  ^execution,  and  they  become  liable  to  [302*] 
any  future  lien  or  incumbrance.  Upon  the  retorna 
habenda,  if  the  identical  goods  distrained  are  in  the  hands  of 
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the  tenant  undisposed  of,  and  unincumbered,  they  may  be 
taken  by  the  sheriff;  if  not,  after  an  elongata  returned,  a 
withernam  may  go  against  the  general  goods  of  the  tenant. 
It  was  so  decided  also  in  Frey  v.  Leaper,  id.  131. 

If  this  be  so,  in  regard  to  the  goods  of  a  tenant  which  may 
be  considered  as  held  by  him  subject  to  the  rent,  how  much 
stronger  is  the  case  in  favor  of  a  third  party  who  claims  the 
general  property  in  the  goods,  as  in  this  case,  and  gives  pledges 
to  make  his  claim  good.  And  where  is  the  hardship  or  in- 
jury to  the  landlord,  since,  all  he  can  get  in  any  event  is  the 
amount  of  his  rent,  and  it  is  quite  immaterial,  whether  that 
amount  is  made  out  of  the  sale  of  the  goods  distrained,  or  by 
action  against  the  obligors  in  the  bond.  If  the  sureties  are  not 
sufficient,  or  were  not,  when  taken  by  the  sheriff,  the  sheriff 
would  be  liable  on  his  official  bond,  so  that  it  is  next  to  im- 
possible, the  distrainor  could  be  injured.  It  cannot  be  main- 
tained that  appellants  by  their  distress  warrants  acquired  any 
property  in  these  goods.  The  most  they  acquired  was  a  lien, 
the  general  property  remaining  in  the  distrainee,  and  while 
in  him,  he  transferred  it  by  mortgage,  before  the  replevin 
suit  was  determined.  This,  if  in  fraud  of  his  landlord,  was 
valid  between  the  parties  to  it,  and  could  only  be  set  aside  by 
a  creditor  on  the  allegation  and  proof  of  the  fraud.  A  bona 
ilde  purchaser  will  always  hold  the  property  against  creditors, 
if  he  is  no  party  to  the  fraud.  The  suit  in  replevin  between 
appellant  and  Goodman  and  Mason  settled  none  of  the  rights 
of  appellee,  or  Haddock  under  whom  he  claimed,  as  neither  of 
them  was  a  party  to  that  suit  or  privy.  When  appellant  lev- 
ied the  distress  warrants,  he  had  notice  that  Benson  was  in 
possession,  or  attempting  to  take  possession  under  his  mort- 
gage, as  he  signed  the  injunction  bond  for  Goodman  and  Ma- 
son. The  appellants,  in  answer  to  these  cases  cited,  have  re- 
ferred to  a  large  number  of  cases,  which  may  militate  some- 
what against  the  doctrine  they  establish,  but  in  none 
[303*]  of  them  is  any  ^reference  made  to  these  cases.  It  is 
only  by  inference,  that  they  are  supposed  to  be  in  hos- 
tility. 
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There  is  no  such  difference  in  the  statutes  of  England  and 
of  Pennsylvania,  on  the  subject  of  replevin,  and  our  statute, 
as  to  originate  a  different  doctrine.  The  principle  is,  that 
when  the  distrained  property  leaves  the  possession  of  the  dis- 
trainor, he  loses  his  lien. 

The  case  of  Grimsley  et  al.  v.  Klein,  1  Scam.,  343,  is  relied 
on  by  appellants,  as  a  case  in  support  of  the  views  they  have 
so  ably  pressed  on  the  notice  of  the  court.  In  that  case,  the 
point,  among  others,  was  made,  that  the  claimant  of  the  prop- 
erty was  not  the  absolute  owner  of  the  goods  levied  on  by  vir- 
tue of  the  execution,  but  was  only  interested  in  them  as  a 
landlord  who  had  distrained  upon  the  goods  for  rent,  and  a 
motion,  for  this  reason,  was  made  to  dismiss  the  cause  for 
want  of  jurisdiction.  This  motion  was  overruled  and  an  ex- 
ception taken.  The  court  say:  During  the  progress  of  the 
trial  in  the  court  below,  several  exceptions  were  taken  to  the 
opinion  of  the  court,  which  are  also  assigned  for  error  here. 
None  of  the  exceptions,  however,  are  considered  well  taken, 
except  that  which  relates  to  the  reading  in  evidence  of  a  paper 
purporting  to  be  a  lease  from  Klein,  the  appellee,  to  one 
Bailey. 

It  is  by  inference  only,  that  the  court  can  be  said  to  have  de- 
cided that  a  distrainor  had  such  an  interest  in  the  property 
levied  on  by  execution,  against  his  tenant,  as  to  permit  him 
to  claim  it  before  the  sheriff.  In  this  view  we  entirely  con- 
cur. The  landlord  had  not  lost  his  interest  or  lien,  by  losing 
the  possession  after  he  had  taken  it,  and  receiving  in  lieu  there- 
of, a  bond  for  the  return  of  the  property.  He  stood  in  a  po- 
sition where  he  could  rightfully  appear  as  a  claimant,  he  never 
having  lost  his  lien,  and  that  lien,  it  must  be  presumed,  was 
prior  in  time  to  that  of  the  plaintiff  in  the  execution.  We 
must  conclude,  on  the  authorities  we  have  cited,  that  the  law 
is,  that  property  distrained  for  rent,  having  been  replevied  by 
a  party  claiming  to  be  the  general  owner,  the  lien  of  the  dis- 
trainor is  lost,  and  he  has  no  remedy  but  on  the  replevin  bond. 
In  Gorton  v.  Brown,  27  111.,  495,  this  court  held  an 
action  on  the  case  *for  maliciously  suing  out  an  in-  [304*] 
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junction  could   not  be  maintained,  the  only  remedy  being  on 
the  injunction  bond. 

Another,  and  the  only  remaining  question  raised  by  appel- 
lants, not  made  in  their  brief,  is  this,  that  the  replevin  bond, 
being  made  in  this  case  to  the  coronor,  and  not  to  the  sheriff, 
is  void  on  its  face. 

The  replevin  act,  by  the  fourth  section,  provides  that  be- 
fore the  execution  of  any  writ  of  replevin,  the  party  suing  on 
such  writ  shall  give  bond  to  the  sheriff,  &c. 

Section  18  of  the  act  respecting  sheriffs  and  coroners,  provides 
in  case  of  a  vacancy  in  the  office  of  sheriff,  by  death,  resig- 
nation, removal  or  otherwise,  the  coroner  shall  do  and  per- 
form all  the  duties  pertaining  to  the  office  of  sheriff,  receive 
the  proper  fees  and  emoluments,  and  be  liable  to  the  same 
penalties  and  proceedings  as  if  he  were  sheriff,  until  such  var 
cancy  be  filled,  etc.,  and  it  is  made  the  duty  of  all  coroners  to 
execute  all  process  within  their  respective  counties,  in  all 
cases  where  just  exception  can  be  taken  to  the  sheriff  or  his 
deputy  or  deputies,  or  where  there  is  no  sheriff;  and  in  all 
cases,  upon  affidavit  made  and  filed  with  the  clerk  of  any  court 
of  record  in  this  state,  of  the  partiality,  prejudice,  consan- 
guinity or  interest  of  the  sheriff  or  of  the  deputy  sheriff  of 
any  county  where  suit  is  about  to  be  brought,  or  shall  have 
been  commenced,  it  is  made  the  duty  of  the  clerk  to  issue  and  di- 
rect original  or  other  process  in  the  suit,  to  the  coroner,  who  is 
required  to  execute  the  same,  and  attend  to  the  suit  throughout, 
in  the  same  manner  as  the  sheriff  would  or  ought  to  have  done. 

The  answer  to  the  objection  then  is,  that  the  court  must 
presume  one  of  the  contingencies  had  happened  which  made  it 
necessary  to  direct  the  writ  of  replevin  to  the  coroner,  and  as 
the  objection  is  now  made  here  for  the  first  time,  this  court 
will  so  presume.  Had  the  objection  been  made  below,  the 
party  might  have  shown  that  at  the  time  the  writ  was  issued, 
the  sheriff  was  dead,  resigned  or  removed,  or  that  an  affidavit 
was  filed  of  his  interest,  consanguinity  or  prejudice,  or  that 
other  just  exception  was  taken  to  the  action  of  the  sheriff  in 
that  particular  case. 
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The  writ  of  replevin  being  issued  to  the  coroner,  it  follows 
as  a  matter  of  course,  that  he  had  power  to  take  all  legal  steps 
towards  its  execution,  which  included  the  taking  of  a  bond  to 
himself,  as  coroner.  The  statute  naming  the  sheriff  as  the 
party  to  whom  the  bond  is  to  be  given  means  only  that  the 
bond  shall  be  given  to  the  officer  serving  the  writ. 

Not  perceiving  any  error  in  the  record,  the  decree  must  be 
affirmed. 

Decree  affirmed. 


Henry  Brill  and  Agesilaus  Roceafeller  vs.  Elias  B. 
Stiles  and  Frederick  A.  Soule. 

Equitable  Title:  By  payment  of  purchase  money  and  receiving  written 
agreement  to  convey. 
A  purchaser  of  land  by  agreement  acquires  an  equitable  title  when  he  has 
completed  his  part  of  the  contract  by  paying  the  purchase  money 
and  receiving  written  evidence  of  the  agreement  of  the  vendor  to  con- 
vey the  premises. 

Same:    Available  in  equity,  but  not  at  law. 
Such  a  title  may  always  be  asserted  in  a  court  of  equity,  against  the 

holder  of  the  legal  title,  whether  in  the  vendor  or  his  vendee  with 

notice. 
But  at  Jaw  such  a  title  is  not  regarded  and  is  unavailing  for  a  recovery 

or  defense  against  the  legal  title.1 

Same  :  Entry  and  purchase  of  government  land. 
A  purchase  of  land  of  the  government,  when  made  in  pursuance  of  law, 
and  the  payment  of  the  purchase  money  therefor  and  receipt  of  a  cer- 
tificate of  purchase,  confer  upon  the  purchaser  the  equitable  title  to 
the  premises,  to  the  same  extent  as  a  sale  by  an  individual  owning  the 
fee.8 

1  Wales  v.  Bogue,  31  111 ,  323;  Chiniquy  v.  Catholic  Bishop,  41  id.,  148 •, 
Franklin  v.  Palmer,  50  id.,  252;  Fischer  v.  Eslaman,  68  id.,  78;  Vallette  v. 
Bennett,  69  id.,  632. 

2 See  McDowell  v.  Morgan,  28  111.,  528;  Betser  v.  Rankin,  77  id,  289, 
292;  Aklrich  v  Aldrich,  37  id.,  32;  Baty  v.  Sale,  43  id.,  351;  Robbins  v. 
Bunn,  54  id.,  48. 
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Same:  Same:  Priority  of  register's  certificate  over  patent  issued  on  a  jun- 
ior entry} 
Where  a  party  entered  land  with  a  military  land  warrant,  the  sale  in  such 
case  being  subject  to  be  defeated  upon  proof  being  made  within  thirty 
days  of  a  right  to  a  preemption,  which,  however,  was  not  made,  and 
his  vendee  went  into  actual  possession  of  the  land,  but  no  patent  was 
ever  issued  on  such  entry ;  and  subsequently  to  his  so  taking  possession, 
the  land  was  entered  by,  and  a  patent  issued  to  another  person,  whose 
grantee  brought  ejectment  against  the  said  person  in  possession: 
Held,  on  a  bill  filed  to  establish  the  prior  entry  and  to  enjoin  the  pros- 
ecution of  such  ejectment,  that  the  register's  certificate  to  complain- 
ant's grantor  being  prior  in  point  of  time  to  the  patent  issued  on  the 
subsequent  entry,  it  conferred  an  equitable  title,  until  the  purchase 
was  legally  vacated,  entitled  to  protection  against  such  subsequent 
patent. 

Title:    Derived  from  government;  validity  of  how  determined. 

In  determining  upon  the  validity  of  a  title  derived  from  the  government, 
the  same  rules  apply  as  if  from  an  individual. 

Cancellation  op  Entry  :  By  commissioner  of  general  land  offics,  concludes 
no  <me* 
The  mere  fact  that  an  entry  of  land  Las  been  declared  void  and  canceled 
by  the  commissioner  of  the  general  land  office  will  not  have  the  ef- 
fect of  vacating  the  entry,  He  is  not  a  judicial  officer,  and  has  no 
power  to  decree  the  rescission  of  contracts;  and  his  determination  as 
to  the  validity  of  the  sale  concludes  no  one  in  his  rights. 

Chancery  Practice  :    Motion  to  dismiss  bill  for  want  of  equity.* 
The  equity  of  a  bill  can  only  be  questioned  on  demurrer  or  on  the  hear- 
ing.   Whether  a  bill  shows  a  right  to  relief  can  not  be  determined 
upon  motion. 

Same  :  Same. 
Where,  after  answer  filed  and  replication  thereto,  the  defendant  moved 
the  court  to  dismiss  the  bill  for  want  of  equity,  which  motion  was 
allowed  and  a  decree  entered  accordingly,  it  was  held,  that  this  mo- 
tion could  only  be  considered  as  an  oral  demurrer,  and  that  defendant 
by  interposing  his  answer  to  the  bill  had  waived  the  right  to  demur. 
The  cause  should  have  been  set  down  for  hearing  upon  bill,  answer, 
replication  and  proofs. 

1  See  Aldrichfl.  Aldrich,  37  111.,  32;  Baty  v.  Sale,  43  id.,  351;  Robbins  v. 
Bunn,  54,  id.,  48. 

See  also,  Betser  v.  Rankin,  77  111.,  289,  where  the  doctrine  of  bona  fide 
purchaser  was  applied. 

>  See  Baty  v.  Sale,  43  111.,  351. 

3  See  Judson  v.  Stephens,  75  111.,  255. 
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Same  :    Defendant  cannot  both  demur  to  and  answer  the  same  allegation. 
A  defendant  in  chancery  cannot  both  demur  to  and  answer  the  same  al- 
legations at  one  time.    After  answer  it  is  too  late  to  demur,  unless  the 
answer  is  first  withdrawn. 

Error  to  Circuit  Court  of  Lee  County. 
Bill  in  equity  filed  by  plaintiffs  in  error  against  defendants 
in  error. 

The  case  is  sufficiently  stated  by  the  court. 

James  K.  Edsall,  for  plaintiffs  in  error.     Geo.  P.  Good- 
man for  defendants  in  error. 

*Walker,  0.  J.  This  was  a  bill  in  chancery,  filed  to  [307*] 
establish  a  prior  entry  of  a  tract  of  land,  from  the 
United  States  government,  and  to  enjoin  a  suit  in  ejectment, 
instituted  for  a  recovery,  under  the  junior  entry.  The  bill 
alleges,  and  the  answer  admits,  that  Rockafeller  entered  the 
premises  in  controversy,  at  the  proper  land  office,  on  the  17th 
day  of  December,  1853,  and  received  a  certificate  of  purchase 
for  the  same.  That  being  entered  with  a  military  land  war- 
rant, the  sale  was  subject  to  be  defeated  by  a  preemption  be- 
ing proved  at  any  time  within  thirty  days  after  the  sale.  The 
bill  alleges  that  no  such  preemption  was  proved,  with- 
in thirty  days  after  the  entry  of  Rockafeller.  *That  [308*] 
complainant  purchased  the  land  of  him,  on  the  16th 
day  of  September,  1854,  and  went  into  the  actual  possession 
of  the  same,  and  had  so  continued  till  the  time  he  filed  the 
bill. 

It  likewise  appears  from  the  bill  and  answer,  that  Soule 
entered  the  land,  at  the  same  office,  on  the  16th  day  of  June 
1855.  Upon  this  latter  entry  a  patent  was  issued,  dated  on 
the  first  day  of  November,  1855,  and  that  Soule  conveyed  to 
Stiles  on  the  18th  day  of  July,  1856.  It  also  appears  that 
no  patent  ever  issued  on  the  first  entry  made  by  Rockafeller. 
The  answer  admits  all  the  material  charges  in  the  bill,  but 
seeks  to  avoid  their  operation  by  the  allegation  that  the  first 
entry,  for  some  cause  unknown  to  defendant,  was  void,  and 
the  commissioner  of  the  general  land  office  so  decided,  and 
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vacated  the  entry.  A  replication  was  filed  to  the  answer.  Af- 
terwards defendant  moved  the  court  to  dismiss  the  bill  for 
want  of  equity,  which  motion  was  allowed  and  a  decree  en- 
tered accordingly,  to  reverse  which,  this  cause  is  brought  to 
this  court. 

A  purchaser  of  land  by  agreement  acquires  an  equitable 
title,  when  he  has  completed  his  part  of  the  contract  by  pay- 
ing the  purchase  money,  and  receiving  written  evidence  of 
the  agreement  of  the  vendor  to  convey  the  premises.  Such  a 
title  may  always  be  asserted  in  a  court  of  equity,  against  the 
holder  of  the  legal  title,  whether  in  the  vendor  or  his  vendee, 
with  notice.  But  at  law  such  a  title  is  not  regarded,  and  is 
unavailing  for  a  recovery  or  defense  against  the  legal  title. 
Such  a  purchase  of  the  government,  when  made  in  pursuance 
of  law,  confers  upon  the  purchaser  the  equitable  title  to  the 
premises,  to  the  same  extent  as  a  sale  by  an  individual  owing 
the  fee.  Rogers  v.  Brent,  5  Gilm.,  573.  In  determining  upon 
the  validity  of  a  title  derived  from  the  government,  the  same 
rules  apply  as  from  an  individual. 

In  the  case  of  Isaacs  v.  Steel,  3  Scam.,  97,  it  was  held  that 
in  equity,  a  junior  patent  or  register's  certificate  of  entry  will 
prevail  over  the  elder  one,  if  the  right  on  which  it  is  based  is 
prior,  in  point  of  time,  to  that  upon  which  the  elder  patent  or 
certificate  is  founded.  And  in  the  case  of  Bruner  v.  Manlove, 
id.,  339,  the  same  rule  is  announced  and  adhered  to. 
[309*J  It  then  ^follows  from  these  authoritities,  that  the  reg- 
ister's certificate  of  purchase  to  Rockafeller,  being 
prior  in  point  of  time  to  the  patent  issued  to  Soule,  it  con- 
ferred an  equitable  title  until  that  purchase  was  legally  va- 
cated. The  certificate  itself  provided  that  it  might  be  done 
upon  proof  being  made,  within  thirty  days,  of  a  right  to  a  pre- 
emption. But  there  is  no  pretense  that  there  was  any  such 
proof  made.  Nor  does  it  appear  that  the  first  entry  was  ille- 
gally made. 

It  is  true  that  the  answer  alleges  the  entry  was  void  and 
had  been  canceled  by  the  commissioner  of  the  general  land 
office.  But  no  reason  is  given  or  facts  shown  why  that  en- 
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try  was  void.  The  mere  fact  that  it  was  so  declared  by  the 
commissioner  of  the  general  land  office  did  not  have  the  ef- 
fect of  vacating  the  entry.  He  is  not  a  judicial  officer,  and 
has  no  power  to  decree  the  rescission  of  contracts.  His  de- 
termination in  reference  to  the  validity  of  that  sale  concluded 
no  one  in  his  rights.  ^Rogers  v.  Brent,  5  Gilm.,  573,  and  au- 
thorities there  cited.  The  power  to  adjudge  and  determine 
upon  the  validity  of  a  contract,  and  to  hold  them  void,  de- 
volves alone  upon  the  judiciary.  The  cancellation  of  the  en- 
try by  the  commissioner  was  not,  therefore,  evidence  that  the 
first  entry  was  illegal,  but  that  should  have  been  shown  by 
other  and  legitimate  evidence.  And  until  proved  to  be  void, 
it  was  binding  upon  the  government,  and  its  subsequent  gran- 
tees. Nor  could  the  agents  of  the  government,  by  any  act  of 
theirs,  prejudice  the  rights  of  those  claiming  under  Rockafel- 
ler.  If  the  entry  was  authorized  by  law,  the  title  passed  to 
him,  subject  only  to  be  defeated  by  proof  of  a  right  of  pre- 
emption, and  if  unauthorized,  he  acquired  no  title.  But  un- 
til it  is  shown  to  have  been  illegally  made,  or  to  have  been 
defeated  by  proof  of  a  preemption,  the  certificate  of  purchase 
was  evidence  of  an  equitable  title. 

According  to  the  uniform  practice  in  courts  of  chancery, 
the  equity  of  a  bill  can  only  be  questioned  on  demurrer  or  on 
the  hearing.  Whether  a  bill  shows  a  right  to  relief  cannot 
be  determined  upon  motion.  In  this  case,  the  cause  should 
have  been  set  down  for  hearing  upon  bill,  answer,  rep- 
lication and  ^proofs.  The  defendant,  by  interposing  [310*] 
his  answer  to  the  bill,  waived  the  right  to  demur,  and 
this  motion  can  be  considered  nothing  else  but  an  oral  de- 
murrer. He  could  not  both  demur  to  and  answer  the  same 
allegations  at  one  time.  After  answer,  it  is  too  late  to  de- 
mur unless  the  answer  is  first  withdrawn.  The  court  below 
having  erred  in  dismissing  the  bill,  the  decree  must  be  re- 
versed, and  the  cause  remanded. 

Decree  reversed. 
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[310]        Joshua  J.  Moore  et  al.  vs.  George  Titman. 

Evidence  :    Note  to  be  produced  at  the  hearing  of  a  foreclosure  suit. 
At  the  hearing  of  a  suit  in  equity  for  the  foreclosure  of  a  mortgage,  if 
the  sum  due  thereon  is  not  admitted,  the  note  or  other  written  evi- 
dence of  the  debt  secured  should  be  produced,  or  its  non-production 
accounted  for. 

Pleading  and  Evidence  :  Variance  between  note  described  in  mortgage, 
and  the  instrument  produced  on  the  hearing  of  a  foreclosure  bill. 
Where  a  copy  of  the  mortgage  was  attached  to  and  made  a  part  of  a  fore- 
closure bill;  and  the  instrument  purporting  to  be  secured  and  de- 
scribed in  the  mortgage  was  a  promissory  note  dated  August  14, 1858, 
for  the  sum  of  $2,500,  and  payable  April  1,  1860,  by  draft  on  some 
banking  house  in  the  city  of  New  York,  current  rate  of  exchange,  and 
interest  at  ten  per  cent.,  payable  in  the  city  of  New  York  on  the  first 
day  of  April  annually  in  like  manner  with  the  principal;  but  the  in 
strument  produced  at  the  hearing  was  an  obligation  under  seal  in  the 
penalty  ot  $5,000,  conditioned  for  the  payment  of  $2,500,  April  1, 1860, 
by  draft  on  some  solvent  bank  in  the  city  of  New  York,  to  be  sent  to 
the  obligee,  with  interest  at  ten  per  cent.,  payable  on  the  first  day  of 
April  annually,  in  like  manner  with  the  principal :  Held,  that  the  in- 
struments were  of  a  different  nature,  and  the  decree  of  the  court  be- 
low for  a  foreclosure  was  reversed. 

Error  to  Circuit  Court  of  Peoria  County. 

Foreclosure  bill  filed  in  the  court  below  by  George  Titman 
against  Joshua  J.  Moore  and  others,  and  heard  upon  bill  and 
answer. 

Upon  the  hearing,  the  note  to  secure  which  the  mortgage 
in  question  was  executed  was  not  produced,  nor  its  absence 
accounted  for. 

The  court  below  decreed  a  foreclosure,  and  the  errors  as- 
signed relate  to  the  non-production  of  said  note,  and  the  var- 
iance between  the  instrument  produced  on  the  hearing  and 
that  described  in  the  mortgage,  and  are  both  sufficiently  stated 
in  the  opinion. 

Johnson  <&  Hopkins,  for  plaintiffs  in  error.  Moss,  Tipton 
<&  Winter,  for  defendant  in  error. 

[314*]  *Beckwith,  J.  At  the  hearing  of  a  suit  in  equity  for 
the  foreclosure  of  a  mortgage,  if  the  sum  due  thereon 
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is  not  admitted,  the  note  or  other  written  evidence  of  the  debt 
secured  should  be  produced,  or  its  non-production  accounted 
for.  Ryan  v.  Dunlap,  IT  111.,  40;  Reeve  v.  Tilden,  18  id., 
77;  Lucas  v.  Harris,  20  id.,  165. 

A  copy  of  the  mortgage  was  attached  to,  and  made  a  part 
of  the  bill;  and  the  only  question  for  our  consideration  is, 
whether  the  instrument  produced  is  the  one  described  in  the 
mortgage.  The  instrument  described  in  the  mortgage  is  a 
promissory  note  dated  the  14th  of  August,  1858,  for  the  sum 
of  twenty- five  hundred  dollars,  and  payable  on  the  1st  day  of 
April,  1860,  by  draft,  on  some  banking  house  in  the  city  of 
New  York,  current  rate  of  exchange,  and  interest  at  the  rate 
of  ten  per  cent.,  payable  in  the  city  of  New  York  on  the  first 
day  of  April  annually,  in  like  manner  with  the  principal. 

The  instrument  produced  at  the  hearing  is  an  obligation 
under  seal  in  the  penal  sum  of  five  thousand  dollars, 
^conditioned  for  the  payment  of  twenty-five  hundred  [315*] 
dollars  on  the  1st  day  of  April,  1860,  by  draft  on 
some  solvent  bank  in  the  city  of  New  York,  to  be  sent  to  the 
said  Titman,  with  interest  at  the  rate  of  ten  per  cent.,  paya- 
able  on  the  1st  day  of  April  annually,  in  like  manner  with 
the  principal.  The  instruments  were  of  a  different  nature. 
Both  instruments  were  to  be  discharged  by  a  draft  on  New 
York.  If  the  draft  was  worth  less  than  its  face  at  the  place 
where  the  instruments  were  to  be  paid,  the  one  required  pay- 
ment of  the  current  rate  of  exchange  between  that  place  and 
New  York,  and  the  other  did  not  require  it.  We  cannot  say 
that  instruments  of  a  different  nature,  and  requiring  payments 
of  different  amounts  are  the  same. 

The  decree  of  the  court  below  must  therefore  be  reversed 
and  the  cause  remanded. 

Decree  reversed. 
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George  A.  Charles  vs.  Andrew  J.  Waugh. 

Tax  Titles  :  What  the  collector's  notice  must  contain.* 
Under  the  statute  (Scates'  Comp.,  1073,  sec.  26),  which  requires  the  col- 
lector to  publish  a  notice  of  an  intended  application  to  the  county 
court  for  judgment  against  delinquent  lands  for  taxes,  and  for  an  or- 
der to  sell  the  said  lands  for  the  satisfaction  thereof;  a  notice  which 
nowhere  states  that  he  will  apply  for  an  order  of  sale,  but  merely 
says  that  all  of  said  tracts  of  land  on  which  the  taxes,  etc.,  remain  un- 
paid, and  for  which  an  order  is  made  to  sell,  will  be  exposed  to  sale, 
etc.,  is  insufficient.  The  notice  that  such  an  order  will  be  applied  for 
is  fundamental,  and  if  omitted,  the  subsequent  proceedings  will  be 
void. 

Same  :  Strict  performance,  of  all  material  requirements,  necessary} 
Where  special  proceedings  are  authorized  by  statute  by  which  the  estate 
of  one  man  may  be  divested  and  transferred  to  another,  every  mater- 
ial provision  of  the  statute  must  be  complied  with.  The  owner  has 
a  right  to  insist  upon  the  strict  performance  of  all  the  material  re- 
quirements, especially  those  designed  for  his  security,  and  the  non- 
observance  of  which  may  operate  to  his  prejudice.  Great  strictness 
is  required  in  such  proceedings. 

Appeal  from  Circuit  Court  of  Knox  County. 

Ejectment  by  appellant  against  appellee  for  the  recovery  of 
land  alleged  to  belong  to  the  plaintiff  by  reason  of  the  sale 
and  conveyance  of  the  same  to  him  for  non-payment  of  taxes. 

The  case  is  sufficiently  stated  in  the  opinion. 

E.  N.  Powell,  for  appellant.     T.  G.  Frost,  for  appellee. 

*B reese,  J.  The  only  question  presented  by  this  rec-  [321*] 
ord  is  as  to  the  sufficiency  of  the  collector's  notice. 
The  following  is  the  statute  upon  the  subject: 

"  When  any  person  owning  lands  or  town  lots  in  any  county 

1  As  to  the  necessity  of  the  collector's  report  and  notice,  as  a  foundation 
for  the  proceedings,  see  Fortman  v.  Ruggles,  58  111.,  207:  McKee  v.  Cham- 
paign Co.,  53  id.,  477;  Morrill  v.  Swartz,  39  id.,  108;  Manly  v.  Gibson,  14 
id.,  136;  Atkins  v.  Hinman,  2  Gilm.,  437;  Chestnut  v.  Marsh,  12  111.,  173; 
Spellman  «.  Curtenius,  id.,  409;  Pitkin  v.  Yaw,  13  id.,  251. 

3  See  Blackw.  Tax  Titles  (4th  ed.),  *34,  note  2,  where  the  authorities  on 
this  subject  are  very  fully  collected. 
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in  this  state,  shall  fail  to  pay  the  taxes  assessed  thereon,  as 
provided  for  in  the  foregoing  sections,  it  shall  be  the  duty  of 
the   collector  to  publish    an    advertisement  in    some 
newspaper  ^published  in  his  county,  if  any  such  there  [322*] 
be,  and  if  there  be  no  such  paper  printed  in  his  county, 
then  in  the  nearest  newspaper  in  this  state,  which  advertise- 
ment shall  be  once  published  at  least  four  weeks  previous  to 
the  term  of  the  county  court  at  which  judgment  is  prayed; 
and  said  advertisement  shall  contain  a  list  of  the  delinquent 
lands  upon  which  the  taxes  remain  due  and  unpaid,  the  names 
of  owners,  if  known,  the  amount  due  thereon,  and  the  years 
for  which  the  same  is  due;  and  shall  give  notice  that  he  will 
apply  to  the  county  court,  at  the -term  thereof,  for  judg- 
ment against  said  lands  for  said  taxes,  interest  and  costs,  and 
for  an  order  to  sell  said  lands  for  the  satisfaction  thereof;  and 
shall  also  give  notice  that  on  the  first  Monday  next  succeed- 
ing the  day  fixed  by  law  for  the  commencement  of  the  said 
county  court,  all  the  lands  for  sale,  of  which  an  order  shall  be 
made,  will  be  exposed  to  public  sale  at  the  place  of  holding 
court  in  said  county,  for  the  amount  of  taxes,  interest   and 
cost  due  thereon;  and  the  advertisement  published  according 
to  the  provisions  of  this  section  shall  be  deemed  and  taken  to 
be  sufficient  and  legal  notice,  both  of  the  intended  application 
of  the  collector  to  the  county  court  for  judgment,  and  also  of 
the  sale  of  lands  under  the  order  of  said  court:  Provided,  that 
if  the  publisher  of  such  paper  shall  be  unable  or  unwilling  to 
publish  said  list  and  notice  accurately  and  properly,  the  col- 
lector shall  select  some  other  newspaper,  having  due  regard  to 
the  circulation  of  such  paper."     Scates'  Comp.,  1073,  §  26. 
The  notice  given  by  the  collector  was  as  follows: 
"  Notice  is  hereby  given,  that  application  will  be  made  at  the 
next  June  term  of  the  county  court  of  Knox  county,  in  the 
state  of  Illinois,  to  be  holden  in  the  city  of  Knoxville,  in  said 
county,  on  the  3d  Monday  of  June  next,  for  a  judgment  against 
the  foregoing  tracts  or  parcels  of  land  and  town  and  city  lots 
for  said  taxes,  interest  and  cost  due  thereon,  for  the  satisfac- 
tion thereof,  and  all  of  said  tracts  or  parcels  of  land  and  town 
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and  city  lots  on  which  the  taxes,  interest  and  cost  remain  un- 
paid, and  for  which  an  order  is  made  to  sell,  will  be  ex- 
posed to  sale  and  sold  at  the  court  house,  in  the  said  county 
of  Knox  and  state  of  Illinois,  on  the  4th  Monday  of 
[323*]  June  next,  *A.  D.  1860;  said  sale  to  be  continued  from 
day  to  day  until  all  of  said  land  and  lots  unpaid  at 
that  time  are  sold." 

The  notice  being  the  authority  for  and  the  foundation  of 
the  judgment,  both  principal  and  precedent  require  that  it 
should  be  in  strict  compliance  with  the  statute.  If  notice  is 
not  given  that  an  order  of  sale  will  be  applied  for  when  the 
application  for  judgment  is  made,  land  owners  would  not  be 
stimulated  to  the  same  diligence  they  would  be  if  they  were  noti- 
fied that  an  order  to  sell  their  lands  would  be  applied  for  and 
would  follow  the  judgment.  The  notice  given  by  the  collec- 
tor nowhere  states  that  he  will  apply  for  an  order  of  sale.  It 
merely  says,  if  an  order  to  sell  is  made,  he  will  expose  to  sale, 
etc.  In  Marsh  v.  Chestnut,  14  111.,  224,  this  court  said,  "  It 
is  a  sound  and  inflexible  rule  of  law  that  where  special  pro- 
ceedings are  authorized  by  statute  by  which  the  estate  of  one 
man  may  be  divested  and  transferred  to  another,  every  mater- 
ial provision  of  the  statute  must  be  complied  with.  The  own- 
er has  a  right  to  insist  upon  a  strict  performance  of  all  the 
material  requirements,  especially  those  designed  for  his  se- 
curity, and  the  non-observance  of  which  may  operate  to  his 
prejudice." 

This  notice  not  possessing  the  requisites  prescribed  by  the 
statute,  no  power  existed  in  the  court  to  grant  an  order  of  sale. 
None  was  asked  for,  and  therefore,  none  should  have  been 
granted.  The  notice  that  such  an  order  would  be  applied  for 
was  fundamental,  and  if  neglected  the  subsequent  proceedings 
are  necessarily  void. 

We  need  not  repeat,  great  strictness  is  required  in  such  pro- 
ceedings. A  reference  to  Blackwell  on  Tax  Titles,  264  and 
on,  will  supply  numerous  cases  in  point  which  we  have  not 
time  to  refer  to  particularly. 

The  notice  of  the  collector  not  being  a  substantial  compli- 
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ance  with  the  statute,  no  rights  could  be  acquired  under  it. 
The  judgment  is  affirmed. 
Judgment  affirmed. 


[324*]  ^Nathaniel  B.  Gould  and  wife  vs.  The  Bishop  Hill 

Colony. 

Usury:    Interest  in  promissory  note  after  maturity  by  way  of  penalty.1 
An  agreement  in  a  promissory  note  to  pay  a  larger  per  cent,  than  the 
statute  authorizes,  only  after  the  maturity  of  the  debt,  is  not  usurious. 
Such  interest  is  in  the  nature  of  a  penalty  to  secure  the  punctual  pay- 
ment of  the  debt.    Lawrence  v.  Cowles,  13  111.,  577,  followed. 

Same  :    Same. 

"Where,  by  the  terms  of  a  contract,  a  party  can  discharge  himself  by  pay- 
ing the  real  amount  due,  the  transaction  is  not  obnoxious  to  the  stat- 
ute against  usury.    Lawrence  v.  Cowles,  13  111.,  577,  followed. 

Same  :    Same. 
If,  however,  a  note  were  given  due  at  date,  or  on  short  time,  so  as  to  in- 
duce the  belief  that  it  was  only  designed  to  evade  the  statute,  the  rule 
would  be  different.2    (In  Lawrence  v.  Cowles,  lb  111.,  577,  the  time 
was  four,  and  in  Gould  v.  Bishop  Hill  Colony,  six  months  after  date.) 

Penalties  :  Oppressive  rate  of  interest  after  maturity  relieved  against  in 
equity. 
The  reservation  of  interest  in  a  promissory  note  in  excess  of  the  rate  au- 
thorized by  statute,  only  after  maturity,  being  a  penalty ;  if  oppres- 
sive, it  seems  that  a  court  of  equity  would  afford  relief  as  in  other 
cases  of  that  character. 

Error  to  Circuit  Court  of  Henry  County. 

Assumpsit  in  the  court  below  by  plaintiffs  in  error  against 
defendant  in  error  upon  a  promissory  note. 

The  judgment  in  the  circuit  court  was  for  the  plaintiff  for 
the  principal  of  the  note  with  interest  thereon  at  the  rate  of 
six  per  cent. 


1  Blair  v.  Chamblin,  39  111.,  521;  Davis  v.  Rider,  53  id.,  416;  Wilday  v 
Morrison,  66  id.,  532;  Witherow  v.  Briggs,  67  id.,  96;  Downey  v.  Beach, 
78  id.,  53. 

2  See  Osborn  v.  McCowen,  25  111.,  218;  Davis  v.  Rider,  53  id.,  416;  Pike 
«.  Crist,  62  id.,  461 

185 


325  OTTAWA, 


Gould  vs.  Bishop  Hill  Colony. 


77.  Bigelow,  for  plaintiffs  in  error.     J.  I.  Bennett,  for  de- 
fendant in  error. 

[325'"]  *  Walker,  C.  J.  This  was  an  action  of  assumpsit, 
instituted  for  the  recovery  of  a  promissory  note,  given 
by  defendant  in  error  to  Mary  Jane  Gould,  whilst  she  was 
sole  and  unmarried.  It  was  for  seven  hundred  and  twenty  dol- 
lars, due  six  months  after  date.  Annexed  to  the  note  was 
this  clause:  "  And  if  the  same  is  not  paid  when  due,  to  pay  her 
twenty-five  per  cent,  interest  thereon  from  the  time  the  same 
is  due  until  paid."  The  question  presented  by  the  agreed  state 
of  facts  contained  in  the  record  is,  whether  this  note  is  ob- 
noxious to  the  defense  of  usury.  It  is  contended  by  plain- 
tiff in  error,  that  the  defendant  is  a  corporation,  and  as  such, 
is  prohibited  by  the  statute  from  interposing  the  defense  of 
usury.  In  the  view  we  take  of  the  case,  we  deem  it  unneces- 
sary to  determine  that  question. 

This  court,  in  the  case  of  Lawrence  v.  Cowles,  13  111.,  577, 
determined  that  the  agreement  to  pay  a  larger  per  cent,  than 
the  statute  authorizes,  only  after  the  maturity  of  the  debt, 
and  by  way  of  penalty,  for  a  failure  to  pay  at  maturity,  is  not 
usurious.  In  that  case,  by  agreement  of  the  parties,  the  note 
was  to  draw  ten  per  cent,  after  it  became  due.  It  was  pay- 
able four  months  after  date.  By  payment  of  the  principal  at 
maturity,  all  liability  for  the  payment  of  a  usurious  rate  of 
interest  was  defeated.  It  was  also  said  that  where,  by  the 
terms  of  the  contract,  a  party  may  discharge  himself  by  pay- 
ing the  real  amount  due,  the  transaction  is  not  obnoxious  to 
the  statute  against  usury.  The  doctrine  of  that  case  seems  to 
be  abundantly  supported  by  authority,  and  whatever  might 
have  been  our  views,  were  the  question  before  us  for  the  first 
time,  we  are  inclined  to  adhere  to  the  decision  then  made.  It 
seems  to  be  conclusive  of  this  case.  If,  however,  a  note  were 
given,  due  at  date,  or  on  short  time,  so  as  to  induce 
[326*]  the  belief  that  it  was  *only  designed  to  evade  the  stat- 
ute, then  the  rule  would  be  different.  But  here,  six 
months  elapsed,  within  which  the  maker  might  pay  the  prin 
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cipal  and  avoid  the  penalty.  Being  a  penalty,  if  oppressive, 
no  doubt  a  court  of  equity  would  afford  relief  as  in  other  cases 
of  that  character.  If  found  to  operate  with  hardship,  the  legis- 
lature will  no  doubt  apply  the  corrective.  The  judgment 
of  the  court  below  is  reversed  and  the  cause  remanded. 
Judgment  reversed. 


J.  Y.  Scammon,  Thomas  Kehoe  and  Mary  Daily  vs.  Cor- 
nelius Swartwout. 

Liens:  By  judgment,  duration  of.1 
Under  the  statute  (Rev.  Stat.  1845,  300,  sec.  1)  by  which  alone  a  lien  up- 
on real  estate  by  judgment  is  created  and  must  be  controlled,  seven 
years  is  the  assigned  duration  of  a  lien  upon  real  estate,  by  a  judgment 
rendered  in  a  court  of  record;  and  it  cannot  be  extended  beyond 
that  period. 

Heirs:  Land  descended  to,  from  judgment  debtor,  after  expiration  of  seven 
years'  lien,  how  subjected  to  the  judgment. 
By  the  death  of  the  judgment  debtor  after  the  expiration  of  the  seven 
years  assigned  by  law  for  the  duration  of  the  judgment  lien  upon  his 
real  estate,  his  real  estate  descends  to  his  heirs-at-law,  out  of  whom  the 
title  cannot  be  divested  except  in  the  mode  provided  by  law,  by  some 
proceeding  to  which  they  should  be  parties. 

Same  :  Same. 
Where  the  judgment  debtor  dies  after  the  expiration  of  the  judgment 
lien  on  his  land  by  lapse  of  seven  years,  the  land,  descended  to  his 
heirs,  may  be  subjected  to  the  judgment  by  the  issue  of  &  scire  facias 
in  apt  time  against  the  heirs-at-law  of  the  judgment  debtor,  and  the 
terre  tenants  of  the  land,  the  obtaining  of  judgment  of  revivor  against 
them,  and  the  issue  of  an  execution  and  sale  of  the  land  thereunder. 

Same  :  Same. 
The  land  descended  to  his  heirs  cannot,  however,  in  such  case  be  sub- 
jected to  the  judgment,  by  the  issue  of  an  alias  execution  on  the  origi- 
nal judgment  and  the  sale  of  the  land  thereunder,  even  though  an  ex- 
edition  was  issued  on  such  judgment  within  a  year  and  a  day  after 
its  rendition ;  and  such  alias  execution,  and  the  sale  thereunder  will 
be  void  and  ineffectual  to  pass  the  title. 

"Riggin  v.  Mulligan,  4  Gilm.,  50;  Tenney  v.  Hemenway,  53  111.,  97; 
Gridley  v.  Watson,  id.,  186;  Ewing  v.  Ainsworth,  id.,  464;  Priest  u.  Whee- 
lock,  58  id.,  114. 
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Executions:  Circumstances  and  conditions  upon  which  issued  after  plain- 
tiff's death. 
The  statutory  provisions  (Rev.  Stat.  1845,  307,  sees.  40, 41),  that  the  collec 
tion  of  judgments  of  courts  of  record  shall  not  be  delayed  or  hin- 
dered by  the  death  of  the  plaintiff,  but  the  executor  or  administrator 
may  cause  the  letters  testamentary  or  of  administration  to  be  recorded 
in  the  court  in  which  the  judgment  exists,  after  which,  execution  may 
issue  and  proceedings  be  had  therein  in  the  name  of  the  executor,  etc. ; 
and  that  the  lien  created  by  law  on  property  shall  not  abate  or  cease 
by  reason  of  the  death  of  any  plaintiff,  but  the  same  shall  survive  in 
favor  of  the  executor,  etc.,  whose  duty  it  shall  be  to  have  the  judg- 
ment enforced  in  manner  aforesaid,  were  intended  to  meet  cases  where 
the  seven  years' judgment  lien  had  not  expired,  and  only  such  cases; 
and  in  cases  where  the  seven  years' judgment  lien  has  not  expired, 
the  filing  of  the  letters  testamentary  or  of  administration  for  record  is 
a  condition  precedent  to  be  performed  before  the  executor  or  admin- 
istrator can  obtain  an  execution  in  his  fiduciary  character. 

Same  :  Where  execution  may  issue  after  death  of  the  defendant 
Section  87,  chap.  57,  Rev.  Stat.  1845  (p  307),  authorizing  the  issue  of  an 
execution  upon  a  judgment  of  a  court  of  record,  against  the  lands 
and  tenements  of  a  deceased  judgment  debtor,  without  first  reviving  the 
judgment,  upon  giving  the  executor  or  administrator,  if  there  be  any, 
of  such  deceased  judgment  debtor,  three  months'  written  notice  of  the 
existence  of  such  judgment,  before  issuing  execution,  was  designed 
to  apply  to  cases  where  there  is  an  administrator  or  executor  of  the 
deceased  debtor,  and  where  there  is  a  subsisting  lien.  In  the  absence 
of  these  elements  the  judgment  creditor  must  resort  to  a  scire  facias.1 

Same:  Alias  may  not  issue  at  anytime  thereafter  without  limit,  in  cases 
wliere  an  execution  is  issued  within  a  year  and  a  day.3 
From  sec.  5,  chap.  66,  Rev  Stat.  1845,  providing  that  judgments  in  any 
court  of  record  may  be  revived  by  scire  facias,  or  an  action  of  debt  may 
be  brought  thereon,  within  twenty  years  next  after  the  date  of  such 
judgment,  and  not  after,  it  is  implied  that  an  alias  execution  cannot, 
even  though  an  execution  has  once  been  issued  within  a  year  and  a 
day,  be  issued  at  any  unlimited  time  thereafter  without  reviving  the 
judgment  by  scire  facias.  The  presumption  is,  unless  rebutted  by  re- 
vivor or  action  as  above,  that,  after  the  lapse  of  twenty  years,  the  judg- 
ment has  been  extinguished;  and  to  hold  that  an  alias  execution 
could  be  issued  at  any  time  would  be  to  give  to  the  ji.  fa.  more  vitality 
than  the  judgment  on  which  it  issued.  (The  execution  sought  to  be 
upheld  in  this  case  was  issued  between  nineteen  and  twenty  years  af- 

1  See  Littler  v.  The  People,  43  111.,  188;  Wight  v.  Wallbaum,  39  id.,  554, 
Clingman  v.  Hopkie,  78  id.,  152. 
*  See  Stribling  v.  Prettyman,  57  111.,  372;  Rev.  Stat.  1874,  622,  sec.  6. 
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ter  the  date  of  the  judgment  and  the  issue  of  the  first  execution.) 
Lampsett  v.  Whitney,  2  Scam.,  441,  explained. 
Judgment  Liens  :  Priority  between  several  judgments  after  expiration  q) 
seven  years'  lien. 
Where  the  judgment  debtor  dies  after  the  expiration  of  the  seven  years 
lien  of  several  judgments,  and  the  land  descends  to  his  heirs-at-law, 
as  to  subsequent  bona  fide  purchasers  and  incumbrancers,  it  seems 
that  the  priority  of  the  several  judgments  in  relation  to  one  another, 
upon  their  revivor  by  scire  facias,  is  to  be  determined  according  to 
their  actual  priority  of  date. 

Error  to  Circuit  Court  of  Cook  County. 
Ejectment  by  defendant  in  error  against  plaintiffs  in  error. 
The  facts  are  sufficiently  stated  by  the  court. 
Scammon,   McCagg  da   Fuller,  for   plaintiffs    in    error. 
Hoyne,  Miller  <&  Lewis,  for  defendant  in  error. 

*B reese,  J.  This  case  is  brought  to  this  court  on  the  [336*] 
following  agreed  state  of  facts:  It  is  agreed  that  both 
parties  derive  title    to  the  demanded  premises  from 
Thomas  Jenkins,  who  was  the  owner  in  *fee  of  the    [337*] 
premises  in  1837,  and  remained  such  owner  until  his 
death,  August  2,  1852.     That  Jenkins  died  intestate,  and  left 
two  heirs,  Helen  Jenkins  and  Maria  Jenkins,  but  who  were 
not  residents  of  this  state;  and  that  no  administrator  of  his 
estate  has  been  appointed  in  this  state. 

It  is  further  admitted  that  the  plaintiff,  Cornelius  Swart- 
wout, recovered  a  judgment  against  said  Jenkins,  in  the  cir- 
cuit court  of  Cook  county,  March  17th,  A.  D.  1838,  for  the  sum 
of  $609.95;  that  execution  issued  upon  this  judgment  March 
19th,  1838,  and  was  returned  unsatisfied;  that  on  the  16th  of 
March,  1858,  the  plaintiff  caused  to  be  issued  out  of  said  court 
the  following  writ  of  scire  facias,  to  revive  said  judgment: 

To  the  sheriff  of  said  county,  greeting:  "Whereas,  Cornel- 
ius Swartwout,  to  wit,  on  the  seventeenth  day  of  March,  A. 
D.  1838,  in  our  circuit  court  of  Cook  county,  within  and  for 
the  county  of  Cook,  by  the  judgment  of  the  same  court,  recov- 
ered against  Thomas  Jenkins  the  sum  of  six  hundred  and  nine 
dollars  and  ninety-five  cents,  for  damages  which  he  had  sustain- 
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ed  by  reason  of  the  non-performing  certain  promises  and  under- 
takings, then  lately  made  by  the  said  Thomas  Jenkins  to  the 
said  Cornelius  Swartwout,  and  also  seven  dollars  and  ninety- 
three  cents  for  his  costs  and  charges  by  him  about  his  suit,  in 
that  behalf  expended ;  whereof  >  the  said  Thomas  Jenkins  is  con- 
victed as  appears  to  us  of  record,  and  although  judgment  be 
thereupon  given,  yet  execution  of  the  damages  and  costs  still 
remaining  to  be  made  to  the  said  Cornelius  Swartwout;  and 
after  the  giving  of  the  said  judgment  to  wit,  on  the  second 
day  of  August,  A.  D.  1852,  the  said  Thomas  Jenkins  died  in- 
testate, in  fee  simple  of  certain  lands  and  tenements,  to  wit: 
Lot  number  fifty-seven  (57),  in  the  subdivision  made  by  Peter 
Temple,  of  blocks  seventy-six  and  seventy-seven  in  school  sec- 
tion addition  to  Chicago,  according  to  the  recorded  plat  there- 
of filed  for  record  in  the  recorder's  office  of  Cook  county, 
September  27th,  A.  D.  1835,  in  book  H,  pages  149  and  150,  in- 
cluding all  the  right,  title  and  interest  of  the  said  Thomas 
Jenkins  in  and  to  said  blocks  seventy-six  and  seventy-seven, 

whereof  said  Thomas  Jenkins  died  seized,  as  aforesaid. 
[338*]  *Whereof,  James  II.  Kees  is  now  tenant,  and  also  lot 

six  in  block  one  hundred  and  twenty-nine,  school  sec- 
tion addition  to  Chicago,  whereof  J.  Y.  Scammon  is  tenant; 
also  the  southeast  quarter  of  the  northeast  quarter  of  section 
fourteen,  township  thirty-eight,  range  thirteen  east,  in  the 
county  of  Cook,  state  of  Illinois ;  and  leaving  Maria  Jenkins 
and  Helen  Jenkins  his  heirs-at-law,  and  to  whom  the  said 
lands  and  tenements  aforesaid  descended;  and  whereas,  there 
are  no  personal  representatives  of  the  said  Thomas  Jenkins, 
deceased,  and  the  said  judgment  still  remains  in  full  force  and 
effect,  in  no  wise  set  aside,  reversed,  paid  off  or  satisfied,  as  we 
have  received  information  of  the  said  Cornelius  Swartwout  in 

our  court  aforesaid. 

"Whereof,  the  said  Cornelius  Swartwout  hath  besought  us  to 
provide  him  a  proper  remedy  in  this  behalf;  and  we,  being 
willing  that  what  is  just  in  this  behalf  should  be  done,  com- 
mand you  that  you  make  known  to  the  said  heirs-at-law  of 
the  said  Thomas  Jenkins,  and  also  to  the  said  tenant  of  the 
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tenements  aforesaid,  that  they  be  before  our  said  court  on  the 
second  Monday  of  April  next,  to  show  if  they  ha^e  or  know 
why  the  damages  and  costs  aforesaid  ought  not  to  be  levied  of 
those  lands  and  tenements  according  to  the  force,  form  and 
effect  of  the  recovery  aforesaid,  if  it  shall  seem  expedient  for 
him  so  to  do ;  and  further,  to  do  and  receive  what  our  said 
court  shall  then  and  there  consider  of  him  in  this  behalf;  and 
have  you  then  and  there  this  writ. 

Witness,  etc.,  this  16th  day  of  March,  1858. 

¥m.  L.  Church,  Clerk. 

Which  was  served  on  James  H.  Rees,  the  defendant  there- 
in named,  on  the  18th  of  March,  1858,  and  returned  not  found 
as  to  J.  Young  Scammon,  Maria  Jenkins  and  Helen  Jenkins; 
that  an  alias  writ  of  scire  facias  was  issued  out  of  said  court, 
and  returned  not  found  as  to  said  J.  Young  Scammon,  Maria 
Jenkins  and  Helen  Jenkins;  and  that  subsequently,  on  the 
7th  day  of  March,  A.  D.  1859,  the  following  judgment  of  re- 
vival was  entered  in  said  cause: 

*  Scire  facias  to  revive  judgment.  This  day  comes  [339*] 
the  said  plaintiff,  by  Hoyne,  Miller  &  Lewis  his  attor- 
neys, and  it  appearing  to  the  court  that,  on  the  17th  of  March, 
A.  D.  1838,  (of)  in  the  circuit  court  of  Cook  county,  Illinois, 
the  said  plaintiff  by  the  consideration  and  judgment  of  said 
court,  recovered  against  the  said  Thomas  Jenkins  the  sum  of 
six  hundred  and  nine  dollars  and  ninety-five  cents  for  his  dam- 
ages, which  he  had  sustained  by  reason  of  the  not  performing 
of  certain  promises  and  undertakings  then  lately  made  by  the 
said  Thomas  Jenkins  to  the  said  plaintiff.  And  also  seven 
dollars  and  ninety- three  cents  for  his  costs  and  charges  by  him 
about  his  suit,  in  that  behalf  expended ;  whereof  the  said  Thom- 
as Jenkins  is  convicted,  as  appears  of  record  in  said  court. 

And  it  further  appearing  to  the  court  that  after  the  rendi- 
tion of  said  judgment,  to  wit,  on  the  second  day  of  August, 
A.  D.  1852,  the  said  Thomas  Jenkins  died  intestate,  and  that 
he  did  die  seized  in  fee  simple  of  the  following  described  land 
and  tenements,  to  wit :  lot  number  fifty-seven  (57)  in  the  sub- 
division made  by  Peter  Temple  of  blocks  seventy-six  and  sev- 
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enty -seven  in  school  section  addition  to  Chicago,  according  to 
the  recorded  plat  thereof,  filed  for  record  in  the  recorder's  of- 
fice of  Cook  county,  September  27th,  1835,  in  book  H,  pages 
149  and  150,  including  all  the  right,  title  and  interest  of  the 
said  Thomas  Jenkins  in  and  to  said  blocks  seventy-six  and 
seventy-seven,  whereof  the  said  James  H.  Rees  is  now  tenant. 
And  that  lie  did  die  seized  of  lot  six  in  block  one  hundred  and 
twenty-nine,  school  section  addition  to  Chicago,  whereof  the 
said  J.  Y.  Scammon  is  now  tenant;  and  also  the  southeast 
quarter  of  the  northeast  quarter  of  section  fourteen,  township 
thirty-eight,  range  thirteen  east,  in  the  county  of  Cook  afore- 
said; and  the  said  Maria  Jenkins  and  Helen  Jenkins  are  the 
children  and  heirs-at-law  of  the  said  Thomas  Jenkins,  deceased, 
and  to  whom  the  lands  and  tenements  aforesaid  descended; 
and  that  there  are  no  personal  representatives  of  the  said 
Thomas  Jenkins,  deceased;  and  the  said  plaintiff  having  com- 
plained to  this  court  that  he  has  received  no  satisfaction  for 
his  said  damages  and  costs;  and  it  appearing  to  the 
[340*]  court  that  the  said  judgment  still  remains  *in  full 
force  and  effect,  and  in  no  wise  set  aside,  reversed,  paid 
oft* or  satisfied;  and  it  further  appearing  to  the  court  that  due 
personal  service  of  process  of  scire  facias  issued  in  this  cause 
having  been  had  on  the  said  defendants,  and  they  being  now 
three  times  severally,  solemnly  called  in  open  court,  come 
not,  nor  does  any  person  for  them,  but  herein  they  severally 
make  default;  which,  on  motion  of  said  plaintiff's  attorneys, 
is  ordered  to  be,  and  the  same  is  taken  and  entered  of  record. 

Therefore,  it  is  ordered  by  the  court,  that  the  said  judgment 
be,  and  the  same  hereby  is,  revived,  as  to  the  aforesaid  lands 
and  tenements,  and  that  an  execution  issue  on  the  same  to  the 
sheriff  of  Cook  county,  commanding  him  to  levy  of  and  sell 
the  aforesaid  lands  and  tenements,  or  so  much  thereof  as  may 
be  necessary  to  satisfy  the  said  plaintiff's  aforesaid  judgment, 
interest  and  costs,  as  also  accruing  interest  and  costs  thereon. 

That  execution  issued  upon  said  judgment,  May  2, 1859,  and 
was  levied  upon  said  demanded  premises,  May  25th,  1859, 
and  said  premises  were  sold  under  said  execution  to  the  plain- 
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tiff,  June  16th,  1859,  and  a  certificate  of  such  sale  was  duly 
filed  in  the  recorder's  office  of  Cook  county;  and  that  subse- 
quently and  on  the  27th  day  of  October,  1860,  a  sheriff's  deed 
of  said  premises  was  duly  executed  to  the  plaintiff. 

It  is  also  agreed  that  Martin  H.  Demmond  recovered  a 
judgment  in  the  municipal  court  of  the  city  of  Chicago, 
against  said  Thomas  Jenkins,  impleaded  with  Reynolds  &  Gil- 
bert, April  17th,  1838,  for  the  sum  of  $828.00;  that  an  exe- 
cution issued  upon  that  judgment,  dated  January  14th,  1839; 
that  Demmond  died  in  Will  county,  Illinois,  July  18th,  1854, 
and  his  widow,  Sophia  Demmond  was  duly  appointed  execu- 
trix of  his  last  will  and  testament,  August  17,  1854;  that  she 
assigned  the  judgment  in  favor  of  her  husband  to  James  H. 
Rees,  April  2,  1858,  who  made  affidavit  of  Jenkins'  death; 
that  he  died  intestate,  leaving  no  heirs  in  this  state,  and  had 
no  executors  or  administrators  of  his  estate  in  this  state;  and 
prayed  for  a  special  execution  to  issue  against  this  lot  in  con- 
troversy; that  execution  issued  as  prayed  for,  April  7th, 
1858,  was  levied  on  the  premises  in  question,  April  *8th,  [341*] 
1858;  sold  May  5th,  1858,  and  a  sheriff's  deed  made  of 
them  to  Rees,  August  9th,  1859. 

That  defendant  Scammon  was  in  possession  of  the  premises 
at  the  commencement  of  this  suit,  and  sets  up  the  deed  to 
Rees  as  an  outstanding  title,  to  defeat  a  recovery  by  the  plain- 
tiff. 

All  the  foregoing  facts  appear  of  record  in  the  circuit  court 
of  Cook  county,  and  municipal  court  record  No.  1017. 

Upon  the  foregoing  facts,  the  court  found  the  issues  for  the 
plaintiff,  and  rendered  judgment  in  his  favor.  To  which  de- 
cision and  finding  of  the  court,  the  defendant  then  and  there 
excepted ;  and  said  agreed  case  was  filed  with  the  clerk  of  said 
circuit  court,  and  by  him  certified  to  the  supreme  court  of 
this  state,  as  is  provided  for  by  law. 

The  errors  assigned  are,  that  the  court  erred  in  finding  the 
issues  and  rendering  judgment  for  the  plaintiff. 

That  the  court  erred  in  not  rendering  judgment  for  the  de- 
fendant. 

Vol.  XXXV  -13  193 


342  OTTAWA, 


Scammon  vs.  Swartwout. 


It  appears  by  the  facts  agreed,  that  both  parties  claimed  the 
premises  in  controversy,  through  one  Thomas  Jenkins,  the 
plaintiff  below,  Swartwout,  in  virtue  of  certain  legal  proceed- 
ings commencing  with  a  judgment  in  his  favor,  in  the  Cook 
circuit  court  rendered  on  the  17th  of  March,  1838,  against 
Thomas  Jenkins,  on  which  execution  issued  March  19th,  1838, 
and  returned  unsatisfied,  and  which  culminated  in  an  execu- 
tion issued  on  a  revival  of  this  judgment  against  the  heirs-at- 
law  of  Jenkins,  and  the  terre  tenants  of  the  premises,  and  in 
a  deed  from  the  sheriff  to  the  plaintiff  dated  October  27th, 
1860. 

It  does  not  appear  to  be  disputed  that  the  plaintiff  acquired 
a  good  title  to  the  premises  by  the  sheriff's  deed,  unless  such 
title  had  been  previously  conveyed  by  the  sheriff  to  the  de- 
fendant Rees,  under  whom  his  codefendant  Scammon  claims, 
in  virtue  of  the  proceedings  under  the  judgment  in  the  mu- 
nicipal court  of  Chicago,  rendered  in  favor  of  Martin  H.  Dem- 
mond  against  Thomas  Jenkins,  on  the  17th  of  April,  1838. 

It  is  to  this  branch  of  the  case,  the  defendant's  title,  we  will 
confine  our  view. 
[342*]  *It  is  contended  by  the  counsel  defending  this  title, 
that  the  execution  under  which  Rees  purchased,  was 
regularly  issued  and  levied  upon  the  premises.  If  this  be  so, 
the  defendant's  case  is  made  out.  What  are  the  facts  and  the 
law  on  this  point? 

The  judgment  in  favor  of  Demmond  was  rendered  April 
17th,  1838,  and  execution  issued  thereon,  January  14th,  1839. 
Demmond  died  in  Will  county  on  the  18th  of  July,  1854.  The 
execution  under  which  defendant  claims  was  issued  April  7th, 
1858,  levied  on  the  demanded  premises  April  8th,  1858,  sold 
May  5th,  1858,  and  a  sheriff's  deed  executed  to  Rees,  August 
9th,  1859. 

The  first  question  arising  is,  Was  the  judgment  of  Demmond 
at  the  time  the  alias  execution  issued,  April  7th,  1858,  a  lien 
upon  the  premises  in  controversy?  This  is  to  be  determined 
by  reference  to  our  statute  on  judgments  and  executions.     Oh. 
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The  first  section  of  that  statute  provides,  that  all  and  sin- 
gular the  goods  and  chattels,  lands,  tenements  and  real  estate 
of  every  person  against  whom  any  judgment  has  been  obtained 
in  any  court  of  record,  for  any  debt,  damages,  etc.,  shall  be 
liable  to  be  sold  upon  execution  to  be  issued  on  such  judg- 
ment. And  the  said  judgment  shall  be  a  lien  on  such  lands, 
etc.,  from  the  last  day  of  the  term  of  the  oourt  in  which  it  is 
rendered  for  the  period  of  seven  years,  provided  that  execu- 
tion be  issued  at  any  time  within  one  year  on  such  judgment, 
and  from  and  after  the  said  seven  years,  the  same  shall  cease 
to  be  a  lien  on  any  real  estate  as  against  bona  fide  purchasers, 
or  subsequent  incumbrancers  by  mortgage,  judgment  or  other- 
wise.    Scates'  Comp.,  602. 

It  is  by  this  statute  alone  that  a  lien  by  judgment  exists  at 
all  on  real  estate,  and  therefore,  it  must  be  controlled  by  the 
statute.  Seven  years  is  the  assigned  duration  of  a  lien  on  real 
estate,  by  a  judgment  rendered  in  a  court  of  record,  and  it  can- 
not be  extended  beyond  that  period.  Demmond,  then,  lost  his 
lien  after  the  expiration  of  seven  years,  and  so  did  Swartwout, 
the  plaintiff. 

*How  then  do  the  subsequent  proceedings  affect  the  [343*] 
parties?  By  the  death  of  Jenkins,  the  judgment  debt- 
or, his  real  estate  descended  to  his  heirs-at-law,  out  of  whom 
the  title  could  not  be  divested  except  in  the  mode  provided  by 
law,  by  some  proceeding  to  which  they  should  be  parties.  That 
mode  was  pursued  by  Swartwout,  who  caused  a  scire  facias  to 
issue  in  apt  time  against  the  heirs-at-law  of  Jenkins,  and 
against  the  terre  tenants  of  his  lands,  and  a  judgment  of  re- 
vivor was  obtained  against  them,  and  a  regular  execution  and 
sale  under  it  to  the  plaintiff. 

What  was  the  course  pursued  by  the  claimant  under  the 
Demmond  judgment?  The  lien  was  gone,  the  plaintiff  was 
dead,  and  letters  testamentary  had  issued  to  his  executrix,  who 
assigned  the  judgment  to  Iiees.  In  such  cases,  what  does  the 
statute  above  cited  provide?  By  section  40,  it  is  declared  the 
collection  of  judgments  of  courts  of  record  shall  not  be  de- 
layed or  hindered  by  the  death  of  the  plaintiff  or  person  in 
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whose  name  the  judgment  shall  exist,  but  the  executor  or  ad- 
ministrator may  cause  the  letters  testamentary  or  of  adminis- 
tration to  be  recorded  in  the  court  in  which  the  judgment  ex- 
ists, after  which,  execution  may  issue  and  proceedings  be  had 
thereon  in  the  name  of  the  executor,  etc.,  as  such,  in  the  same 
manner  that  could  or  might  be  done  or  had,  if  the  judgment 
exists  and  remains  in  the  name,  etc.,  of  the  executor,  etc.,  in 
his  or  her  capacity  as  such  executor,  etc.  Section  41  provides 
that  the  lien  created  by  law  on  property  shall  not  abate  or 
cease  by  reason  of  the  death  of  any  plaintiff,  but  the  same 
shall  survive  in  favor  of  the  executor,  etc.,  of  the  testator, 
whose  duty  it  shall  be  to  have  the  judgment  enforced  in  man- 
ner aforesaid.     Scates'  Comp.,  610. 

It  is  very  manifest  from  these  sections  that  these  provis- 
ions are  intended  to  meet  cases  where  the  seven  years'  lien 
has  not  expired,  and  only  such  cases.  If  it  was  such  a  case, 
then  the  party  did  not  proceed  according  to  this  statute,  to  en- 
able an  execution  to  issue  in  favor  of  the  executrix.  Here  let- 
ters testamentary  were  not  produced  to  be  filed  in  the  court- 
where  the  judgment  was  obtained.  This  is  the  condi- 
[344*1  tion  on  which  she  *could  obtain  an  execution  in  her 
fiduciary  character  as  executrix,  if  a  lien  existed. 

The  appellant  however  insists  that  an  execution  having 
once  issued  within  a  year  and  a  day,  an  alias  could  issue  at 
any  time  thereafter.  Reference  is  made  in  support  of  this 
position  to  several  authorities,  and  among  them  to  the  case  of 
Lamjpsettv.  Whitney,  2  Scam.,  441.  In  that  case,  as  a  mattei 
of  fact,  seven  years  had  not  elapsed  between  the  time  of  the 
issuing  of  the  alias  writ  of  fieri  facias,  and  the  pluries  writ 
which  was  sought  to  be  quashed,  and  it  was  not  necessary, 
therefore,  to  consider  the  effect  of  the  act  of  1825,  which  fixed 
the  limit  to  the  lien  of  a  judgment  on  real  estate  to  seven 
years.  Sess.  Laws,  1825,  p.  151.  The  cases  decided  in  other 
states,  to  which  reference  is  made,  are  presumed  to  have  been 
decided  in  the  absence  of  any  such  statute  as  ours  and  of  any 
limitation  law.  By  the  fifth  section  of  our  limitation  act,  ch. 
6Q,  it  is  provided,  that  judgments  in  a  court  of  record  may  be 
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revived  by  scire  facias,  or  an  action  of  debt  may  be  brought 
thereon,  within  twenty  years  next  after  the  date  of  such  judg- 
ment and  not  after.  Scates'  Comp.,  751.  This  legislation 
would  seem  to  imply  that  an  execution  cannot,  as  is  contended, 
be  issued  at  any  time.  If  it  could  issue  at  any  time,  whence 
the  necessity  of  such  a  provision?  The  presumption  is,  that 
after  the  lapse  of  twenty  years,  the  judgment  has  been  ex- 
tinguished, and  this  is  rebutted  only  by  bringing  an  action  of 
debt,  or  suing  out  a  writ  of  scire  facias;  under  either  of  these 
proceedings,  every  legitimate  defense  could  be  made,  but  not 
under  af.fa.  It  would  be  absurd  to  suppose  the  law  designed 
to  give  to  &f.  fa.  more  vitality  than  the  judgment  on  which 
it  issued. 

The  claimant  under  the  assignment  of  the  Demmond  judg- 
ment did  not,  as  we  have  observed,  pursue  the  requirements 
of  section  forty,  nor  could  the  executrix  enforce  the  judg- 
ment in  the  mode  the  assignee  adopted.     Section  forty-one 
provides  expres-sly  the  judgment  shall  be  enforced  by  the  ex- 
ecutor, in  the  mode  pointed  out  in  section  forty,  by  produc- 
ing for  record  the  letters   testamentary  in  the  court  wherein 
the  judgment  was  rendered.     Section  thirty-seven  of 
this  act,  was  designed  to  %pply  to  cases  where  there  [345*] 
was  an  administrator  or  executor  of  a  deceased  debtor, 
and  where  there  was  a  subsisting  lien.     In  the  absence  of 
these  elements,  the  executrix  was  bound  to  resort  to  a  sci.fa. 
And  so  of  sections  forty  and  forty-one,  they  apply  to  the  same 
kind  of  judgments,  the  lien  whereof  had  not  expired.     Such 
was  the  case  of  Durham  v.  Heaton,  28  111.,  264. 

The  execution  on  the  Demmond  judgment,  and  all  the  pro- 
ceedings under  it,  were  void  and  of  no  effect,  and  consequently 
no  valid  title  could  grow  up  out  of  them. 

The  premises,  on  the  expiration  of  the  lien,  became  the 
property  of  the  heirs-at-law,  unaffected  by  the  judgment,  of 
which  they  could  not  be  deprived  by  any  proceeding  to  which 
they  were  not  a  party.  Tumey  et  al.  v.  Young,  22  111.,  253. 
They  were  not  parties  to  the  proceedings  consequent  upon  the 
Demmond  judgment,  and  are  not  bound  by  them. 
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The  lien  of  both  these  judgments  having  expired  in  April, 
1845,  as  to  bona  fide  purchasers  and  subsequent  incumbran- 
cers, what  priority  if  any,  existed  between  them?  In  the  case 
Ex  parte  The  Penn  Iron  Company,  5  Cow.,  540,  it  was  held, 
where  several  judgments  were  of  more  than  ten  years'  stand- 
ing, which  is  the  limit  of  judgment  liens  in  New  York,  the 
judgments  rank  in  relation  to  one  another,  according  to  their 
actual  priority  of  date.  To  the  same  effect  is  the  case  of 
Rogers  v.  Dickey,  decided  by  this  court,  1  Gilm.,  636.  The 
judgment  of  plaintiff  below,  being  first  in  date,  would  be  en- 
titled to  priority,  but  this  point  need  not  be  discussed  or  de- 
cided, as  in  our  judgment  the  execution  and  proceedings  un- 
der it  through  which  the  defendant  claims  title  are,  for  the 
reasons  we  have  given,  a  nullity. 

"We  see  nothing  wanting  in  the  proceedings  of  the  plaintiff 
on  his  judgment  to  make  them  regular. 

Judgment  affirmed. 


[346*]       *The  Ottawa  Gas  Light  and  Coke  Company  vs. 
James  Gkaham. 

Error  :    Must  be  shown  in  the  record  and  will  not  be  presumed.1 
It  must  be  presumed  that  the  proceedings  and  judgment  of  a  superior 
court  are  strictly  in  conformity  to  law,  until  error  is  shown  in  the  rec- 
ord. 

Bill  of  Exceptions  :  Presumption  where  it  fails  to  state  that  it  contains 
all  the  evidence. 
Where  the  bill  of  exceptions  fails  to  state  that  it  contains  all  of  the  evi- 
dence given  on  the  trial  below,  the  supreme  court  will  not  undertake 
to  determine  whether  the  evidence  warrants  the  finding  of  the  jury. 
If  the  testimony  contained  in  the  record  is  not  sufficient  to  justify  the 
finding,  it  will  be  presumed  that  there  was  other  evidence  that  has 


1  Comstock  v.  Hollen,  2  Mich.,  355;  Burnham  v.  The  People,  3  id.,  195; 
Rush  v.  Whitney,  4  id.,  495;  Sweetzer  v.  Mead,  5  id.,  33;  Achey  v.  Hull,  7 
id.,  423 ;  Maynard  v.  Penniman,  10  id.,  153 ;  Kermott  v.  Ayer,  11  id.,  181 ; 
Morrissey  v.  The  People,  11  id.,  327;  Dann  v.  Cudney,  13  id.,  239. 
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been  omitted  which  warranted  the  verdict,  or  the  court  would  have 
granted  a  new  trial.1 

Same  :  Same. 
Where  counsel  for  appellee  indorsed  upon  a  bill  of  exceptions:  "I  am 
satisfied  with  the  foregoing  bill  of  exceptions,"  and  signed  his  name 
thereto:  Held,  that  this  was  not  equivalent  to  saying  it  was  full  or 
correct,  and  did  not  cure  the  omission  of  the  bill  to  state  that  it  con- 
tained all  the  evidence. 

Evidence  :  Relevancy  of. 
Where  upon  the  trial  of  a  cause  one  of  the  questions  controverted  was, 
whether  gas  could  pass  through  the  earth  the  distance  a  certain  well 
was  situated  from  the  tank  where  the  gas  was  stored,  so  as  to  affect 
the  water:  Held,  that  evidence  showing  that  it  had  so  affected  the 
water  in  other  wells  at  the  same  or  a  greater  distance  from  the  tank 
was  admissible,  and  that  if  defendant  feared  it  might  have  the  effect 
to  increase  the  damages,  he  should  have  guarded  against  it  by  asking 
a  proper  instruction  for  the  purpose. 

Evidence  :  Opinions  as  to  amount  of  damages,  when  admissible. 
Where  in  an  action  against  a  gas  company  for  corrupting  the  air  about 
plaintiff's  dwelling  and  the  water  in  his  well  by  the  operation  of  its 
works,  the  plaintiff  asked  several  of  his  witnesses  the  following  ques- 
tion :  "  Give  your  views  of  the  damage  done  Graham's  [the  plaintiff] 
premises  on  account  of  the  gas  works:"  Held,  that  in  permitting  it 
to  be  answered  there  was  no  error. 

Appeal  from  Circuit  Court  of  Bureau  county. 

Case  brought  by  appellee  against  appellant  for  the  recovery 
of  damages  caused  by  the  erection  and  operation  of  gas  works 
by  defendant  near  plaintiff's  dwelling  house,  whereby  the  air 

1  The  bill  of  exceptions  must  purport  to  contain  all  the  evidence,  or  the 
court  will  presume  the  verdict  is  supported  by  the  evidence.  Peoria,  P.  & 
I.  R.  R  Co.  v.  Mclntyre,  39  111.,  298;  Illinois  Cent.  R  R  Co.  v.  Carish,  id., 
370;  Ballance  v.  Leonard,  37  id.,  43;  Miner  v.  Phillips,  42  id.,  123;  Carter 
v.  White,  32  id.,  509;  Gardner  v.  Haynie,  id.,  291;  McPherson  v.  Nelson, 
44  id.,  124;  Gallagher  v.  Brandt,  52  id.,  80;  Buckland  v.  Goddard,  3C  id., 
206;  Esty  v.  Grant,  55  111.,  341;  Goodrich  v.  City  of  Minonk,  62  id.,  121; 
Wilson  v.  Mc  Dowell,  65  id.,  522;  Brown  v.  Clement,  68  id.,  192;  Culliner 
v.  Nash,  76  id,  515;  Cogshall  v.  Beesley,  id.,  445;  Culver  v.  Hide  and 
Leather  Bank,  78  id..  625;  Howell  v.  Morlan,  id.,  162;  Henry  v.  Halloway 
id.,  356.  See  also,  Vanscoyoc  v.  Kimler,  77  id.,  151.  See,  however,  Brooks 
v.  Martin,  64  id.,  389;  Howell  v.  Goodrich,  69  id.,  556. 

But  the  certificate  of  the  judge,  that  the  bill  contains  all  the  evidence, 
will  be  conclusive  on  the  point.    Goodwin  v.  Durham,  56  111.,  239. 
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around  plaintiff's  dwelling  and  the  water  in  his  well  upon  the 
premises  were  rendered  offensive  and  corrupt. 

On  the  trial  the  court,  against  defendant's  objection,  per- 
mitted  witnesses  to  give  their  opinion  as  to  the  amount  of 
damages  sustained  by  the  plaintiff,  in  reply  to  the  following 
question.  "  Give  your  views  of  the  damage  done  to  Graham's 
premises  on  account  of  the  gas  works?"  The  other  questions 
raised  in  the  cause  are  sufficiently  stated  in  the  opinion. 

The  verdict  and  judgment  in  the  circuit  court  were  for  the 
plaintiff. 

Hice,  Morey  and  Hollister,  for  appellant.  Leland  and 
Blanchard)  for  appellee. 

[347*]  *  Walker,  C.  J.  The  bill  of  exceptions  in  this  rec- 
ord fails  to  state  that  it  contains  all  of  the  evidence 
given  on  the  trial  below.  This  being  so,  this  court  will  not 
undertake  to  determine  whether  the  evidence  warrants 
[348*]  the  finding  of  the  jury.  If  the  testimony  ^contained  in 
the  record  is  not  sufficient  to  justify  the  finding,  it 
will  be  presumed  that  there  was  other  evidence  that  has  been 
omitted  which  warranted  the  verdict,  or  the  court  would  have 
granted  a  new  trial.  In  that,  as  in  all  things  else,  it  must  be 
presumed  that  the  proceedings  and  judgment  of  a  superior 
court  are  strictly  in  conformity  to  law,  until  error  is  shown  in 
the  record.  The  appellant,  having  failed  in  this  case  to  show 
that  the  court  below  erred  in  refusing  to  grant  a  new  trial,  be- 
cause the  evidence  did  not  warrant  the  verdict,  the  presump- 
tion has  not  been  overcome.  This  is  the  long,  uniform  and 
well  settled  doctrine  of  this  court,  announced  in  numerous  de- 
cisions too  familiar  to  the  profession  to  require  citation. 

It  is  however,  contended,  that  inasmuch  as  counsel  for  ap- 
pellee made  upon  the  bill  of  exceptions  this  indorsement:  "  I 
am  satisfied  with  the  foregoing  bill  of  exceptions,"  to  which 
he  signed  his  name,  the  omission  was  cured,  and  we  must  in- 
fer from  the  indorsement  that  it  was  full  and  correct.  This 
we  think  is  not  its  import,  nor  will  it  bear  such  a  construc- 
tion. It  only  implies  that  the  attorney  desired  no  corrections 
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made  either  by  erasure  or  addition.  That  upon  it  as  it  then 
stood,  he  was  willing  to  try  the  case  on  error.  The  term  that 
he  was  satisfied  with  it  is  very  different  from  saying  that  it 
was  full  or  that  it  was  correct.  Had  he  desired  to  state  that 
fact,  other  and  very  different  language  would  have  been  em- 
ployed. 

It  is  insisted  that  the  court  erred  in  permitting  appellee  to 
give  evidence  that  other  wells  in  the  neighborhood  were  simi- 
larly affected.  If  the  object  of  this  evidence  had  been  to  en- 
hance the  damages  by  creating  prejudice  against  appellant,  it 
would  have  been  manifestly  erroneous.  But  if  it  was  legiti- 
mate for  any  purpose  on  the  trial,  then  it  was  properly  ad- 
mitted. It  seems  that  one  of  the  questions  controverted  be- 
fore the  jury  was  whether  the  gas  could  pass  through  the  earth 
the  distance  the  well  was  situated  from  the  tank  so  as  to  affect 
the  water.  If  it  could  be  shown  that  it  had  so  affected  the 
water  in  other  wells  at  the  same  or  a  greater  distance  from 
the  tank,  such  evidence  would  strongly  tend  to  prove  that  the 
water  in  the  well  in  controversy  was  affected  by  the 
gas  escaping  in  that  manner.  *For  this  purpose  it  [349*] 
was  properly  admitted,  and  if  appellant  feared  that  it 
might  have  had  the  effect  to  increase  the  damages,  he  should 
have  guarded  against  it  by  asking  a  proper  instruction  for  the 
purpose. 

It  is  again  urged,  that  the  court  erred  in  permitting  wit- 
nesses to  give  their  opinion  as  to  the  amount  of  damages  which 
was  sustained.  It  is  usual,  and  the  law  permits  witnesses  to 
give  their  opinion,  as  to  the  value  of  property,  and  a  variety  of 
other  matters.  Such  is  also  the  case  of  whether  mechanical 
skill  has  been  exercised  in  the  construction  of  work;  as  to  the 
cultivation  of  agricultural  crops;  as  to  care  and  diligence  in 
the  management  of  stock,  as  well  as  a  large  variety  of  matters, 
about  which  disputes  arise.  In  such  cases,  the  opposite  party 
has  always  the  right,  by  cross-examination,  to  test  the  value 
of  the  opinion,  by  ascertaining  the  grounds  upon  which  it  is 
based.  Nor  are  the  jury  bound  by  such  opinions,  if  contrary 
to  the  evidence.     It  is  only  one  of  the  modes  of  arriving  at  the 
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true  measure  of  the  damages,  and  is  only  valuable  as  it  is  sus- 
tained by  the  evidence,  the  means  of  knowledge  of  the  wit- 
ness, and  his  general  intelligence  and  fairness.  It  must  of 
course  be  considered  in  connection  with  all  of  the  evidence 
in  the  case.     In  this  there  was  no  error. 

No  error  is  perceived  in  this  record,  and  the  judgment  oi 
the  court  below  is  affirmed. 

Judgment  affirmed. 


Augustus  P.  Otto  and  Herman  Baek  vs.  James  Jackson. 

Instructions  :  As  to  a  point  concerning  which  there  is  no  evidence,  but  which 
work  no  injury,  not  ground  for  a  reversal.1 
Where  in  an  action  upon  a  guaranty  that  certain  lessees  should  perform 
the  covenants  of  their  lease,  the  breach  assigned  was  for  not  deliver- 
ing  up  the  premises  at  the  expiration  of  the  term,  and  all  the  evidence 
in  the  cause  was  directed  entirely  to  that  point  and  no  other;  and  the 
lease  contained  a  covenant  to  surrender  the  premises  in  as  good  con- 
dition  as  when  the  lessees  entered,  but  no  claim  was  made  under  this 
covenant;  and  the  court  instructed  the  jury  that  if  they  found  that 
the  tenants  covenanted  to  yield  up  the  premises  at  the  end  of  their 
term  in  as  good  condition  as  when  they  entered  upon  them,  and  they 
failed  to  keep  said  covenants,  then  their  sureties  became  liable  for  all 
the  damages  which  the  plaintiffs  sustained  by  reason  of  such  failure; 
and  that  the  amount  of  rent  stipulated  in  the  lease  was  the  measure 
of  damages:    Held,  that,  although  it  would  have  been  better  to  have 


1  See  New  Eng.  F.  Ins.  Co.  v.  Wetmore,  32  111.,  221;  Lawrence  v.  Jarvis, 
id.,  304;  Parker  v.  Fisher,  39  111.,  164;  Potter  v.  Potter,  41  id.,  80;  Watson 
v.  Wolverton,  41  id.,  242;  Curtis  v.  Sage,  35  id.,  22;  Root  v.  Curtis,  38  id; 
192;  Coursen  v.  Ely,  37  id.,  338;  Boynton  v.  Holmes,  38  id.,  192;  Clark  v. 
Pageter,45id,  185;  Rankin  v.  Taylor,  49  id.,  451;  Pahlman  v.  King,  49  id., 
266;  Peoria  Ins.  Co.  v.  Frost,  37  id.,  333;  Jarrard  v.  Harper,  42  id.,  457; 
Lettick  v.  Honnold,  63  id.,  335;  Stobie  v.  Dills,  62  id.,  432;  Toledo,  P.  &  W. 
R'y  Co.  v.  Ingraham,  58  id.,  120;  Hardy  v.  Keeler,  56  id.,  152;  Graves  o. 
Shoefelt,  60  id.,  462;  Daily®.  Daily,  64  id.,  329;  Chicago,  B.  &  Q.  R.  II.  Co. 
c.  Dickson,  63  id.,  151. 

Conversely,  the  refusal  of  proper  instructions  is  not  ground  for  reversal 
when  substantial  justice  has  been  done.    Schwarz  v.  Schwarz,  26  111.,  bl 
Hall  v.  Sroufe,  51  id.,  421. 
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omitted  the  words  referring  to  the  condition  in  which  the  premises 
were  to  be  surrendered,  about  which  there  was  no  evidence,  still,  as 
their  insertion  could  not  have  misled  the  jury,  and  could  not  have 
done  any  injury,  the  judgment  would  not  be  reversed. 

Measure  of  Damages:  Upon  breach  of  covenant  to  surrender  premises  at 
expiration  of  term. 
In  an  action  upon  a  sealed  guaranty  that  certain  lessees  should  perform 
the  covenants  of  their  lease,  which  contained  a  covenant  to  surrender 
the  demised  premises  at  the  expiration  of  the  term,  the  breach  assign- 
&"  being  a  failure  and  refusal  so  to  yield  up  the  possession,  the  amount 
;  rent  stipulated  in  the  lease  is  presumptively  the  true  measure  of 
damages,  the  same  to  be  computed  by  reference  to  the  time  the  lessor 
is  shown  to  have  been  kept  out  of  possession. 

Pleading  ;  Evidence  :  In  an  action  upon  guaranty  of  performance  of  cov- 
enants in  lease,  execution  of  lease  not  in  issue  unless  denied  on  oath. 
In  an  action  upon  a  guaranty  of  the  performance  of  the  covenants  of  a 
lease,  the  guaranty  being  indorsed  upon  the  lease,  although  there  are 
technically  two  instruments  on  which  the  suit  is  brought,  practically 
there  is  but  one  to  which  the  practice  act  applies,  and  no  proof  of  the 
execution  of  either  is  necessary,  unless  the  execution  is  denied  on  oath. 

Estoppel:    By  deed;  guaranty  of  performance  of  covenants  of  lease. 
The  guarantor  in  a  sealed  guaranty  of  the  performance  by  the  lessees  of 
the  covenants  in  a  lease  is  estopped  by  his  guaranty  from  denying 
the  execution  of  the  lease. 

Same:    Defined. 
An  estoppel  is  said  to  be  an  admission  of  a  nature  so  high  and  conclu- 
sive that  the  party  whom  it  affects  is  not  permitted  to  aver  against  it 
or  offer  evidence  to  controvert  it. 

Guaranty:  Of  performance  indorsed  on  another  instrument;  when  need  not 
contain  the  name  of  the  party  to  whom  made. 
Where  a  guaranty  of  the  performance  by  the  lessees  of  the  covenants  of 
a  lease  is  indorsed  on  the  lease,  the  lease  and  guaranty  indorsed  upon 
it  constitute  but  one  instrument,  and  if  the  covenantee  be  sufficiently 
designated  in  either,  this  enables  him  to  maintain  an  action  upon  the 
guaranty. 

Same  :    Same. 
In  an  action  upon  a  guaranty  in  the  following  words:    "For  and  in  con- 
sideration of  the  sura  of  one  dollar  to  us  in  hand  paid,  the  receipt  of 
which  is  hereby  acknowledged,  we  do  hereby  guaranty  the  punctual 
performance  of  all  the  within  covenants  in  every  particular  on  the 
part  of  the  lessees :"    Held,  that  an  action  could  be  maintained  by  the 
lessor,  though  not  named  in  said  guaranty. 
Jeofails  :    Irregularity  in  entitling  declaration,  cured  by  statute  of. 
The  irregularity  appearing  on  the  declaration  in  an  action  for  the  breach 
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of  a  covenant  to  yield  up  demised  premises  at  the  expiration  of  the 
term,  ending  April  1,  1859,  that  it  is  entitled  of  the  September  term, 
1858,  the  action  being  commenced  in  1861,  can  not  be  taken  advan- 
tage of  after  plea  and  verdict,  but  is  cured  by  the  statute  of  jeofails. 

Appeal  from  Superior  Court  of  Chicago, 
The  case  is  sufficiently  stated  in  the  opinion. 
McAllister,  Jewett  &  Jackson,  for  appellants.     B.  F.Ayer, 
for  appellee. 

[357*]  *Bkeese,  J.  This  was  an  action  of  covenant  brought 
by  appellee  against  appellants  as  guarantors,  on  their 
sealed  guaranty  that  certain  lessees  should  execute  and  per- 
form the  covenants  of  the  lease. 

The  lease  was  executed  by  appellee  of  the  first  part,  and  by 
Zitsche  and  Koth  of  the  second  part.  The  guaranty  is  as  fol- 
lows: For  and  in  consideration  of  the  sum  of  one  dollar  to  us 
in  hand  paid,  the  receipt  of  which  is  hereby  acknowledged, 
we  do  hereby  guaranty  the  punctual  performance  of  all  the 
within  covenants  in  every  particular  on  the  part  of  the  lessees. 
Witness  our  hands  and  seals,  etc. 

The  declaration  contained  three  counts,  setting  out  the  lease 
in  each.  The  third  count  avers  the  execution  of  the  lease,  the 
covenant  of  the  lessees  to  yield  up  possession  of  the  premises 
at  the  expiration  of  the  term,  and  the  agreement  of  the  defend- 
ants to  guaranty  the  performance  of  the  covenants.  It  also 
avers  that  the  lessees  took  possession  of  the  premises  uader 
the  lease,  and  assigns  for  breach  that  the  lessees  failed  and 
refused  to  yield  up  the  possession  of  the  premises  to  the  plain- 
tiff at  the  expiration  of  the  term,  by  reason  whereof  the  plain- 
tiff alleged  he  had  been  deprived  of  the  use  of  the  premises, 
and  had  lost  large  sums  of  money,  etc.,  and  the  defendants 
had  failed  to  keep  their  covenant,  but  had  broken  the  same, 
etc.  These  allegations  were  met  by  pleas  of  defendants  sep- 
arately filed,  denying  all  of  them,  and  issue  was  taken  on  them 
all.  A  verdict  was  found  for  the  plaintiff,  a  new  trial  refused, 
and  the  case  brought  here  by  appeal,  on  a  bill  of  exceptions. 

Several  questions  have  been  mooted  which  we  do  not  con- 
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sider  sufficiently  important  to  discuss,  the  marrow  of  the  con- 
troversy being  found  in  the  fourth  instruction  given  for  the 
appellee.  It  is  as  follows:  If  the  jury  believe  from 
*the  evidence  in  this  cause  that  the  tenants,  Roth  and  [358*] 
Zitsche,  covenanted  to  yield  up  the  premises  in  ques- 
tion at  the  end  of  their  term  in  as  good  condition  as  when 
they  entered  upon  them,  and  they  failed  to  keep  said  covenants, 
then  their  sureties  became  liable  for  all  the  damages  which 
the  plaintiff  sustained  by  reason  of  such  failure.  The  amount 
of  rent  stipulated  in  the  lease  is,  presumptively,  the  true 
measure  of  damages,  the  same  to  be  computed  by  reference 
to  the  time  during  which  the  plaintiff  is  shown  to  have  been 
kept  out  of  possession. 

The  appellant  contends  that  this  instruction  is  not  only  er- 
roneous, but  absurd  and  illogical,  calculated  to  mislead  the 
jury,  and  without  it  this  court  should  presume  that  the  ver- 
dict, wholly  unsupported  as  it  was  by  the  evidence,  would  not 
have  been  found. 

By  reference  to  the  third  count  of  the  declaration,  it  will 
be  perceived  the  breach  assigned  was  for  not  delivering  up  the 
premises  at  the  expiration  of  the  term,  and  all  the  evidence 
in  the  cause  was  directed  entirely  to  that  point,  and  to  no 
other.  There  was  no  breach  of  a  covenant  to  repair  assigned, 
and  no  effort  to  establish  such  a  claim  by  proof.  In  the  lease 
there  is  a  covenant  to  surrender  the  premises  in  as  good  con- 
dition as  when  the  lessees  entered,  but  there  was  no  claim 
made  that  they  had  suffered  the  premises  to  get  out  of  repair, 
for  which  damages  were  claimed.  How  the  jury  could  have 
been  misled  by  this,  about  which  there  was  not  a  particle  of 
proof,  it  is  difficult  to  perceive.  The  claim  was,  that  the  prem- 
ises were  not  surrendered  at  the  expiration  of  the  term,  and  to 
that  only  had  the  evidence  pointed  and  the  attention  of  the 
jury  been  called.  It  would  have  been  better  perhaps,  if  those 
words  had  been  left  out,  as  they  had  nothing  to  do  with  the 
case,  but  it  is  quite  impossible  that  the  insertion  of  them  could 
have  misled  any  sensible  jury,  the  more  especially  as  they 
were  told  by  the  same  instruction  that  the  amount  of  rent  stip- 
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ulated  in  the  lease  was  the  measure  of  damages.  This  shows 
conclusively  that  to  no  claim  for  damages,  other  than  those 
consequent  upon  the  refusal  to  surrender  the  possess- 
[359*]  ion,  could  *the  minds  of  the  jury  stray.  The  lan- 
guage of  the  covenant  was  incorporated  into  the  in- 
struction, but  was  not  the  language  of  the  breach,  and  could 
do  no  injury. 

That  the  measure  of  damages  was  correct  is  apparent  from 
the  following  cases  decided  by  this  court:  McKinney  v.  Peck, 
28  111.,  174;  Prielcett  v.  Bitter,  16  id.,  96. 

Another  objection  was  taken  by  the  appellants,  deserving 
consideration.  On  the  trial,  they  objected  to  the  admission  of 
the  lease  in  evidence,  on  the  ground  that  there  was  no  proof 
of  its  execution  by  Roth,  one  of  the  lessees. 

The  lease  and  the  guaranty  indorsed  upon  it  must  be  taken 
as  one  entire  agreement.  It  is  fairly  inferable,  from  the  terms 
of  the  guaranty,  that  it  was  written  upon  the  outside  page  of 
the  lease,  else  there  could  be  no  application  of  the  word  "  with- 
in," as  used  in  the  guaranty.  There  were,  then,  technically, 
two  instruments  on  which  the  suit  was  brought,  but  practi- 
cally but  one  to  which  our  practice  act  applied.  No  proof  of 
the  execution  of  either  was  necessary,  as  there  was  no  denial 
on  oath,  of  their  execution. 

But  on  another  ground,  the  appellants  were  estopped  by 
their  guaranty  from  denying  the  execution  of  the  lease. 

In  principle,  this  is  analogous  to  the  case  of  Shaw  et  al.  v. 
Havekluft  et  al.,  decided  by  this  court.  21  111.,  128.  That 
was  a  suit  against  the  sureties  of  a  constable  on  his  official 
bond,  in  which  they  made  the  point  that  the  principal  in  the 
bond  was  not  a  constable.  We  held  the  execution  of  the  bond 
estopped  the  sureties  from  denying  that  fact.  So  here,  enter- 
ing into  this  guaranty  was  an  acknowledgment  by  the  guar- 
antors, that  the  lease  was  duly  executed  by  both  lessees.  An 
estoppel  is  said  to  be  an  admission  of  a  nature  so  high  and 
conclusive  that  the  party  whom  it  affects  is  not  permitted  to 
aver  against  it  or  offer  evidence  to  controvert  it. 

A  case  is  referred  to  by  the  counsel  for  appellee,  very  much 
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in  point  with  this  case,  and  the  reasoning  and  argument  of 
the  opinion  of  the  court  quite  satisfactory  and  conclusive.  It 
is  the  case  of  McLaughlin  v.  McGovern,  34  Barb.,  208. 
*Another  objection  made  by  the  appellants  it  may  be  [360*] 
well  to  notice.  It  is,  that  the  appellee  was  not  enti- 
tled to  maintain  his  action,  because  he  was  not  named  in  the 
covenant  of  guaranty. 

Holding  as  we  do,  the  lease  and  guaranty  indorsed  upon  it, 
to  be  but  one  instrument,  if  the  covenantee  be  sufficiently  des- 
ignated in  either,  this  enables  him  to  maintain  his  action. 
Suppose  the  appellants  had  embodied  the  lease  in  the  writing 
of  guaranty,  would  it  be  pretended  a  covenantee,  as  to  them, 
was  not  named?  Can  there  be  any  difference,  where  the  guar- 
anty refers  in  express  terms  to  the  lease,  as  in  this  case?  If 
they  had  recited  the  lease  in  their  undertaking,  no  one  will 
deny  that  would  have  been  a  sufficient  designation  of  the  cov- 
enantee. The  cases  cited  by  appellee  of  Bailey  et  al.  v.  Free- 
man, 11  Johns.,  219;  of  Rogers  v.  Kneeland,  10  "Wend.,  218, 
and  McLaughlin  v.  Mc Govern,  supra,  are  in  point. 

The  irregularity  appearing  on  the  declaration,  it  being  en- 
titled of  September  term,  1858,  cannot  be  taken  advantage  of 
after  plea  and  verdict.1     It  is  cured  by  the  statute  of  jeofails. 

That  it  was  the  duty  of  the  lessees  to  surrender  the  prem- 
ises to  appellee  there  can  be  no  doubt;  it  was  so  covenanted 
in  the  lease,  and  the  guarantors  are  responsible  on  failing  so 
to  do.     The  judgment  must  be  affirmed. 

Judgment  affirmed. 

1  The  action  was  brought  in  1861.  The  lease  was  for  a  term  ending  April 
I  1859. 

207 


360  OTTAWA, 


Shay  vs.  Pettes. 


David  Shay,  impleaded  with  Abraham  Shay,  vs.  William 
Pettes  and  Nathaniel  W.  Ingalls. 

Mistake  :    Evidence  to  warrant  reformation  of. 
To  justify  the  reformation  of  an  instrument  by  a  court  of  equity  on  the 
ground  of  mistake,  the  evidence  should  be  clear,  free  from  suspicion 
and  entirely  satisfactory.1 

Swie:  Same. 
A  party  to  the  instrument  sought  to  be  reformed  in  equity  may  be  a  com. 
petent  witness,  but  to  justify  a  reformation,  his  testimony  should  be 
corroborated  by  other  testimony,  or  circumstances  showing  that  the 
other  party  had  the  same  intention  that  he  himself  had;  and  a  refor- 
mation will  not  be  decreed  upon  probabilities  in  regard  to  what  was 
intended,  derived  from  the  conflicting  statements  of  the  parties. 

Error  to  Circuit  Court  of  Tazewell  County. 

Bill  in  equity  by  defendants  in  error  against  plaintiff  in  er- 
ror and  Abraham  Shay,  upon  which  a  decree  was  rendered  in 
the  circuit  court  for  the  complainants. 

The  case  is  sufficiently  stated  by  the  court. 

B.  £.  Prettyman,  for  plaintiff  in  error.  Roberts  <&  Ire- 
land, for  defendant  in  error. 

[361*]  *Beckwith,  J.  This  is  a  suit  in  equity  to  correct  an 
alleged  mistake  in  a  mortgage  from  Abraham  Shay  to 
John  A.Jones.  The  supposed  mistake  is  in  the  description 
of  the  northeast  quarter  of  the  northeast  quarter  of  section 
seven,  as  the  northeast  quarter  of  the  southeast  quarter  of  the 
same  section.  It  appears  from -the  evidence  that  Jones  sold 
and  conveyed  to  Shay  three  tracts  of  land,  each  containing 
forty  acres,  one  of  which  tracts  was  the  northeast  quarter  of 
the  northeast  quarter  of  said  section;  and  that  the  mortgage 
in  question  was  executed  to  secure  a  portion  of  the  purchase- 
money.     Jones  testifies  positively  that  it  was  understood  and 

1  See  Kuchenbeiser  v.  Beckert,  41  111.,  172;  Cleary  v.  Babcock,  id.,  271; 
Mills  v.  Lockwood,  42  id.,  Ill;  McDonald  v.  Starkey,  id.,  442;  Miner  v. 
Hess,  47  id.,  170;  Goltra  v.  Sanasack,  53  id,  456;  Palmer  v.  Converse,  60 
id.,  313;  Sutherland  v.  Sutherland,  69  id.,  481;  Kussell  v.  Ranson,  76  id., 
167. 
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agreed  between  Shay  and  himself  that  the  mortgage  should 
include  the  three  tracts  of  land  sold.  On  the  other  hand,  Shay 
testifies  that  he  paid  for  the  forty  acre  tract  not  included  in 
the  mortgage,  and  that  it  was  not  intended  to  be  included  there- 
in. It  is  admitted  that  Shay  never  had  any  title  to  the  north- 
east quarter  of  the  southeast  quarter  of  the  section.  "We  are 
unable  to  perceive  any  good  reason  for  including  lands  in  the 
mortgage  to  which  Shay  had  no  title,  and  it  wouid  have  been 
more  in  accordance  with  the  mode  in  which  business  of  that 
nature  is  usually  transacted,  to  have  included  the  lands 
sold  in  the  "^mortgage.  These  are  not  however,  sufii-  [362*] 
cient  reasons  for  the  correction  of  an  alleged  mistake. 
From  the  evidence  we  are  unable  to  find  an  agreement  be- 
tween the  parties  that  the  mortgage  should  include  all  the  land 
sold,  and  that  one  of  the  parcels  was  omitted  by  mistake.  "We 
have  no  evidence  by  whom  the  mortgage  was  drafted,  or  un- 
der what  circumstances  it  was  executed.  We  have  before  us 
a  written  instrument  selected  by  the  parties  as  being  the  ex- 
ponent of  their  intentions,  but  in  regard  to  which  they  nov 
widely  differ*  Jones,  to  say  the  least,  has  a  strong  bias  in  fa 
vor  of  the  defendants  in  error;  and  Shay  has  an  equally  strong 
one  in  favor  of  the  plaintiff.  Under  such  circumstances  the 
written  instrument  must  be  the  criterion  by  which  the  rights 
of  the  parties  are  to  be  determined. 

To  justify  the  reformation  of  an  instrument  on  the  ground 
of  mistake,  the  evidence  should  be  clear,  free  from  suspicion, 
and  entirely  satisfactory.  A  party  to  the  instrument  may  be 
a  competent  witness,  but  his  testimony  should  be  corroborated 
by  other  testimony,  or  by  circumstances  showing  that  the  other 
party  had  the  same  intention  that  he  himself  had.  A  written 
instrument  would  be  of  no  value  if  courts  were  to  reform  al- 
leged mistakes  in  it  upon  probabilities  in  regard  to  what  was 
intended,  derived  from  the  conflicting  statements  of  the  par- 
ties. The  object  of  the  instrument  is  to  determine  controver- 
sies between  parties  under  such  circumstances.  The  decree  of 
the  court  below  is  reversed  and  the  cause  remanded. 

Decree  reversed. 

Vol.  XXXV  — 14  209 


362  OTTAWA, 


Russell  vs.  Rumsey. 


Cornelia  Russell  vs.  George  F.  Rumsey  et  al. 

Dower  :  Certificate  of  acknowledgment,  prior  to  act  of  1853,  should  state  thai 
the  wife  relinquished  dower,  or  it  will  not  he  barred. 
A  certificate  of  acknowledgment  annexed  to  a  deed  executed  by  husband 
and  wife  in  1851,  prior  to  the  passage  of  the  act  of  February  11,  1853, 
(Sess.  Laws,  89),  which  fails  to  state  that  the  wife  relinquished  her 
right  of  dower  in  the  premises,  will  be  insufficient  to  operate  as  a  bar 
of  dower. 

Same:  Only  barred  in  the  mode  prescribed  by  statute;  bad  faith  on  part  of 
the  wife,  no  bar. 

The  wife  is  unable  to  bar  her  right  of  dower  except  by  conforming  to  the 
requirements  of  the  statute. 

And  the  fact  that  a  widow  claiming  dower,  where  she  has  joined  with 
her  husband  in  the  execution  of  a  conveyance  of  the  premises,  but 
there  is  no  relinquishment  of  dower  in  the  certificate  of  acknowledg- 
ment, acts  in  bad  faith ;  or  that  she  knew  when  she  executed  the  deed, 
that  the  purchaser  expected  to  obtain  a  release  of  her  dower,  and  that 
she  designed  to  bar  it  by  her  act,  constitute  no  bar  to  her  claim  of 
dower.  Nor  can  witnesses  be  called  to  prove  the  fact.  If  there  has 
been  a  mistake  by  the  officer,  or  the  feme  covert  has  acted  in  bad  faith, 
it  is  the  misfortune  of  the  grantee  to  have  received  a  deed  inoperative 
to  pass  the  dower.  He  is  presumed  to  know  the  law,  and  when  he 
receives  such  a  deed,  it  may  as  readily  be  inferred  that  it  was  with  his 
assent,  as  that  the  wife  designed  to  perpetrate  a  fraud. 

Certificate  op  Acknowledgment  :    Presumed  to  state  all  that  was  done. 
On  the  production  of  the  officer's  certificate  of  acknowledgment  of  a  deed, 
the  presumption  will  be  indulged  that  it  contains  a  statement  of  all  tho 
acts  that  were  done  and  that  none  were  omitted. 

Constitutional  Law:  Confirmatory  act  of  February  11, 1853,  unconstitu. 
tional  as  to  conveyances  already  executed  by  femes  covert} 
The  confirmatory  act  of  February  11,  1853  (Sess.  Laws,  89),  declaring 
that  no  deed  theretofore  or  thereafter  executed  shall  be  held  invalid 
or  insufficient  in  law,  by  reason  of  any  informality  or  omission  in  set- 
ting forth  the  particulars  of  the  acknowledgment  in  the  certificate 
thereof,  provided  it  appears  in  substance  from  the  certificate  that  the 
parties  executed  the  same  freely  and  voluntarily;  and  in  case  of  mar- 
ried women,  that  it  appear  in  substance  from  the  certificate,  that  they 
knew  the  contents  of  such  instrument,  and  that  they  were  examined 
separate  and  apart  from  their  husbands,  in  so  far  as  it  attempts  to 
cure  the  defect  in  acknowledgments  of  deeds  theretofore  executed  by 


1  See  Steele  v.  Gellatly,  41  111.,  39. 
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husband  and  wife  which  contain  no  release  of  the  right  of  dower 
by  the  wife,  is  unconstitutional  and  void.  A  feme  covert's  contingent 
right  of  dower  is  a  vested  interest  of  which  she  can  only  be  deprived 
by  her  own  act  in  the  mode  prescribed  by  law,  or  by  doing  some  act 
which  the  law  has  declared  shall  be  attended  with  a  forfeiture  of  the 
right.    She  can  not  be  divested  of  it  by  legislative  enactment. 

Specific  Performance  :    Of  contracts  of  femes  covert  for  relinquishment 
of  dower. 
Equity  has  no  jurisdiction  specifically  to  execute  the  contract  of  a  feme 
covert,  whether  for  the  relinquishment  of  her  dower,  or  the  convey, 
ance  of  her  real  estate. 

Construction  of  Statutes  :    Influence  of  contemporaneous  construction. 
See  the  opinion  as  to  the  influence  of  long  continued  contemporaneous 
construction  of  a  statute  by  the  profession,  when  its  construction  comes 
before  the  courts. 

Appeal  from  Superior  Court  of  Chicago. 

Bill  for  dower  filed  in  the  court  below  by  appellant  against 
appellees,  upon  which  a  decree  pro  forma  was  entered  dis- 
missing the  bill. 

The  certificates  of  acknowledgment  to  the  deed  in  question, 
which  was"  a  quitclaim  executed  June  25,  1851,  by  John  B, 
F.  Russell  and  complainant,  his  wife,  are  as  follows: 
"  State  of  Illinois  —  Cook  County — ss. 

"  I,  Edward  "Wright,  a  notary  public  *  *  *  do  hereby  cer- 
tify that  John  B.  F.  Russell,  who  is  personally  known  to  me 
as  the  same  person  whose  name  is  subscribed  to  the  above  in- 
strument of  writing,  appeared  before  me  this  day  in  person, 
and  acknowledged  that  he  signed,  sealed  and  delivered  the 
said  instrument  of  writing  as  his  free  and  voluntary  act,  for 
the  uses  and  purposes  therein  set  forth. 

"  Given  under  my  hand  and  seal  this  28th  day  of  June,  A. 
D.,  1851. 

[seal.]  "  Edwaed  Weight,  Notary  Public. 

"  State  of  Illinois —  Cook  County  —  ss: 

"  I,  Edward  "Wright,  a  notary  public,  *  *  do  hereby 
certify  that  Cornelia  Russell,  who  is  to  me  personally  known 
to  be  the  same  person  who  executed  the  within  deed,  person- 
ally appeared  before  me  this  day,  and  having  been  by  me  ex- 
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amined  separate  and  apart,  and  out  of  the  hearing  of  her 
husband  (the  within  mentioned  John  B.  F.  Russell),  and  the 
contents  and  meaning  of  the  within  deed  having  been  by  me 
fully  explained  and  made  known  to  her,  acknowledged  that 
she  had  executed  the  same  freely  and  voluntarily,  and  with- 
out compulsion  of  her  husband. 

"  Given  under  my  hand  and  notarial  seal  this  8th  day  of 
March,  A.  D.  1852. 

[seal]  "  Edward  Wright,  Notary  Public." 

The  questions  raised  upon  appeal  relate  to  the  sufficiency 
of  said  certificate  to  bar  complainant's  right  of  dower,  and 
the  constitutionality  of  the  act  of  1853  (Sess.  Laws,  89)  in  its 
operation  thereupon. 

«/".  S.  Page,  for  appellant.  Scammon,  McCagg  and  Fuller y 
for  appellees. 

[369*]  *  Walker,  C.  J.  The  certificate  of  acknowledgment 
annexed  to  the  deed  of  Russell  and  wife  to  Wright 
fails  to  state  that  Mrs.  Russell  relinquished  her  right  of  dower 
in  the  premises.  In  other  respects  the  certificate  is  formal 
and  sufficient.  It  presents  the  question  whether  such  a  certi- 
ficate is  sufficient  to  operate  as  a  bar  of  dower  under  the  stat- 
ute. In  the  case  of  Hug/is  v.  Lane,  11  111.,  123,  it  was  said, 
if  the  certificate  shows  that  the  substantial  requirements  ol 
the  statute  have  been  complied  with,  it  is  sufficient  to  pass  the 
wife's  title  to  her  real  estate.  And  the  same  reason  for  the 
application  of  the  rule  applies  to  the  release  of  her  dower 
The  question  then  arises  whether  the  omitted  words  are  sub 
stantial  or  merely  formal. 

The  statute  requires  the  officer  to  explain  to  her  the  con- 
tents of  the  deed  or  conveyance,  and  to  examine  her  separate 
and  apart  from  her  husband,  whether  she  executed  the  same 
and  relinquished  her  dower  to  the  lands  and  tenements  therein 
mentioned,  voluntarily,  freely,  and  without  compulsion  of  her 
husband.  If  she  shall  so  acknowledge  the  deed,  the  officer 
is  required  to  grant  a  certificate,  to  be  indorsed  upon  and  an- 
nexed to  such  deed,  stating  that  such  woman  was  personally 
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known  to  him,  or  proved  to  be  the  person  who  subscribed  the 
deed  or  writing,  and  that  she  was  made  acquainted  with  the 
contents  thereof,  and  was  examined  and  acknowledged  as 
aforesaid.  How  acknowledged  as  aforesaid?  The  statute  had 
prescribed  that  she  should  acknowledge  that  she  relinquished 
her  dower  freely  and  voluntarily.  The  officer  is  required  to 
examine  her  as  to  that  fact,  and  ascertain  whether  she  relin- 
quished her  dower  in  the  mode  pointed  out  by  the  statute,  and 
then  certify  the  facts.  If  he  omits  any  portion  of  the  facts 
which  she  is  required  to  acknowledge,  then  he  does  not  certify 
that  she  acknowledged  the  deed  "as  aforesaid." 

It  would  seem  to  be  apparent  from  the  language  of  [370*] 
the  statute,  that  everything  required  by  her  to  be  ac- 
knowledged was  regarded  as  essential.  This  is  the  uniform 
construction  put  upon  the  statute  by  the  profession  since  its 
adoption.  All  conveyancers,  so  far  as  our  knowledge  extends, 
have  so  regarded  and  acted  upon  the  statute.  It  is  believed 
that  every  form  book  ever  published  in  the  state  has  contained, 
in  the  form  of  such  an  acknowledgement,  a  statement  that  the 
wife  relinquished  her  right  of  dower  in  the  premises.  Most 
of  the  printed  blanks  for  deeds,  prepared  for  use  in  the  state, 
have  certificates  containing  this  statement,  where  the  wife  is 
expected  to  join  in  its  execution.  In  the  volume  of  real  estate 
statutes,  published  by  Judge  Purple,  on  page  507,  there  is  a 
form  given,  and  it  contains  the  statement.  There  were  few 
more  distinguished  real  estate  lawyers  in  the  profession,  and 
that  fact  gives  it  significance.  We  have  only  to  refer  to 
almost  any  deed  that  may  be  examined,  where  the  wife  has 
joined  to  release  her  dower,  to  see  that  the  acknowledgment 
contains  such  a  statement.  After  contemporaneous  construc- 
tion of  such  uniformity  and  for  such  a  length  of  time,  we  are 
not  prepared,  even  if  it  was  not  so  obvious,  to  adopt  a  differ- 
ent one. 

It  is  urged  that  a  widow  claiming  dower  under  such  cir- 
cumstances acts  in  bad  faith.  This  may  be  true,  but  the  law 
is  not  designed  to  regulate  the  morals  of  indviduals  who  vio- 
late no  law.     Also,  that  she  knew  when  she  executed  the  deed 
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that  the  purchaser  expected  to  obtain  a  release  of  her  dower, 
and  that  she  must  have  designed  to  bar  it  by  her  act.  The 
same  might  be  said  with  equal  truth  if  she  had  only  signed 
the  deed  and  acknowledged  it  in  the  presence  of  a  subscribing 
witness ;  and  yet  it  would  not  be  contended  that  her  dower 
would  thereby  have  been  released.  Nor  could  witnesses  be 
called  to  prove  the  fact.  The  statute  has,  in  lieu  of  the  more 
solemn  mode  of  barring  dower  by  fine  or  recovery,  adopted 
the  examination  and  certificate  by  the  officer.  When  this 
change  was  made  it  can  hardly  be  supposed  that  any  require- 
ment imposed  would  be  regarded  as  merely  formal  or 
[371*]  directory.  In  so  great  *and  important  a  change  in  the 
mode  of  barring  dower,  it  would  of  course  lead  to  the 
adoption  of  other  acts  deemed  sufficient,  but  to  no  more  than 
was  deemed  essential.  The  wife  is  unable  to  bar  her  right  of 
dower  except  by  conforming  to  the  requirements  of  the  stat- 
ute. 

Nor  has  equity  jurisdiction  to  specifically  execute  the  con- 
tract of  a  feme  covert,  whether  for  the  relinquishment  of  her 
dower  or  the  conveyance  of  her  real  estate.  If  there  has  been 
a  mistake  by  the  officer,  or  the  feme  covert  has  acted  in  bad 
faith,  it  is  the  misfortune  of  the  grantee  to  have  received  a 
deed  inoperative  to  pass  the  dower.  He  is  presumed  to  know 
the  law,  and  when  he  receives  such  a  deed,  it  may  as  readily 
be  inferred  that  it  was  with  his  assent,  as  that  the  wife  designed 
to  perpetrate  a  fraud.  On  the  production  of  the  officer's  cer- 
cificate,  the  presumption  will  be  indulged,  that  it  contains  a 
statement  of  all  the  acts  that  were  done,  and  that  none  were 
omitted.  It  is  for  the  grantee  to  be  satisfied,  that  the  deed  is 
properly  acknowledged.  If  he  neglects  this  duty  it  is  his  fault 
as  well  as  his  misfortune.  When  property  of  value  is  pur- 
chased, it  is  usual  to  have  the  title  examined,  and  if  subject 
to  a  contingent  right  of  dower,  that  is  taken  into  considera- 
tion, in  fixing  the  price,  and  in  this  mode  the  purchaser  indem- 
nifies himself  against  loss,  or  covenants  are  inserted  for  that 
purpose.  A  reasonably  prudent  man  would  always  provide 
against  such  a  claim  when  he  purchased.  This  acknowledg- 
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ment  fails  to  comply  with  the  statute,  and  we  think  it  an  essen- 
tial particular,  and  was  therefore  insufficient  to  bar  Mrs.  Kus- 
sell's  dower. 

It  is,  however,  insisted  that  the  act  of  1853  (Sess.  Laws,  89) 
cured  this  defect.  The  act  declares  that  no  deed  heretofore 
or  hereafter  executed  shall  be  held  invalid  or  insufficient  in 
law,  by  reason  of  any  informality  or  omission  in  setting  forth 
the  particulars  of  the  acknowledgment  in  the  certificate  thereof, 
if  it  appears  in  substance,  from  the  certificate,  that  the  parties 
executed  the  same  freely  and  voluntarily.  And  in  case  of 
married  women,  it  shall  appear  in  substance,  from  the  certifi- 
cate, that  they  knew  the  contents  of  such  instrument,  and 
that  they  were  examined  separate  and  apart  from  their 
husbands.  It  *seems  to  have  been  the  obvious  design  [372*] 
of  this  enactment,  to  dispense  with  the  requirement  in 
reference  to  the  statement  that  the  wife  had  relinquished  her 
dower,  in  conveyances  subsequently  made,  as  well  as  to  bar  all 
claim  of  dower,  where  the  statement  had  been  omitted  in  cer- 
tificates already  made.  That  it  was  competent  to  do  the 
former  is  undeniable.  But  the  latter  presents  a  graver  ques- 
tion. 

If  sl feme  covert's  right  of  dower  is  a  vested  interest,  although 
contingent,  the  legislature  would  not  have  the  power,  by  en- 
actment alone,  to  divest  the  right.  The  mere  fact  that  it  is 
contingent  does  not  change  the  interest.  A  person  may  have 
a  contingent  contract  for  the  payment  of  money  or  the  per- 
formance of  some  other  duty,  and  yet  no  one  will  pretend 
that  the  legislature  could,  by  enactment,  annul  the  contract,  or 
release  a  party  from  its  performance.  A  person  may  have  a 
conveyance  of  land,  contingent  on  the  happening  of  some 
future  event,  or  may  have  a  contingent  remainder.  And  yet 
these  are  vested  rights  beyond  the  reach  of  legislative  action. 

A  man  may  owe  a  debt  and  hold  real  estate  subject  to  sale 
on  execution,  but  the  legislature  would  have  no  right  to  ex- 
empt the  land  from  sale  to  satisfy  the  debt,  if  it  should  ever 
be  reduced  to  a  judgment.  In  such  a  case  the  creditor  has 
no  vested  interest  or  estate  in  the  land,  nor  even  a  lien  upon 
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it;  but  the  right  to  subject  it  to  sale  for  the  payment  of  the 
debt,  if  it  should  be  reduced  to  a  judgment,  whilst  the  debtor 
remains  the  owner,  enters  into  and  forms  a  part  of  the  con- 
tract; and  this  right,  although  contingent,  is  vested  and  be- 
yond legislative  control. 

Is  the  wife's  right  of  dower  in  her  husband's  estate  before 
his  death,  although  imperfect  and  contingent,  such  a  vested 
interest  as  precludes  the  legislature  from  preventing  its  asser- 
tion when  it  does  become  vested?  Under  a  deed  conveying 
an  estate,  to  take  effect  upon  a  contingency,  it  will  hardly  be 
contended  that  it  is  within  legislative  power  to  divest  the  right 
and  prevent  the  assertion  of  title  upon  the  happening  of  the 
contingency.     Yet  in  such  a  case  the  estate  is  no  more  vested 

and  absolute  than  is  the  wife's  dower.  In  the  one  case 
[373*]  the  *event  may  never  occur  to  vest  title,  and  in  the 

other  the  wife  may  not  survive  the  husband  so  as  to 
become  vested  with  dower.  So  of  an  estate  in  remainder  or 
reversion,  the  contingency  may  not  happen  upon  which  the 
estate  will  revert,  yet  it  has  never  been  supposed  that  it  was 
within  the  power  of  legislative  enactment  to  prevent  the  asser- 
tion of  title  when  the  title  has  vested.  It  is  true  that  dower, 
as  well  as  such  contingent  estates,  might,  under  the  common 
law,  be  barred  by  fine  or  common  recovery.  No  one  will  con- 
tend that  the  legislature  may  release  a  party  from  the  per- 
formance of  a  contingent  contract  any  more  than  an  absolute 
agreement. 

Suppose  the  general  assembly  were  to  pass  a  law  barring 
the  wife's  1  ight  to  claim  property  under  a  marriage  settlement, 
would  it  be  contended,  because  the  wife's  estate  was  only 
a  contingent  expectancy,  that  it  was  within  the  scope  of  legis- 
lative action?  In  what  do  the  two  cases  differ  in  principle  ? 
The  law  has  declared  that  in  the  event  the  wife  survives  the 
husband,  she  shall  be  endowed  of  one-third  of  his  real  estate, 
owned  during  coverture,  for  life,  unless  relinquished  in  the 
mode  prescribed.  By  the  marriage  settlement,  the  parties 
agree  what  the  wife  shall  receive,  absolutely  or  contingently, 
in  lieu  of  her  dower,  and  the  law  enforces  the  agreement  be- 
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cause  it  entered  into  the  marriage  contract.  But  does  not  the 
contingent  right  of  dower  enter  into  and  form  a  part  of  that 
contract?  We  can  perceive  no  difference  in  principle  between 
the  rights  guarantied  by  law  and  growing  out  of  a  contract 
and  those  specifically  agreed  upon  by  the  parties. 

The  doctrine  seems  to  be  well  and  almost  uniformly  settled, 
that  the  right  of  dower  "  attaches  upon  the  land  immediately 
upon  the  marriage,  or  as  soon  thereafter  as  the  husband  be- 
comes seized,  and  it  is  incapable  of  being  discharged  by  the 
husband  without  her  concurrence."  Park  on  Dower,  5.  As 
far  back  as  the  time  of  Lord  Coke,  we  are  told,  that  u  no  ques- 
tion was  made,  but  that  if  the  husband  and  wife  levy  a  fine, 
the  wife  is  barred  of  her  dower;  for  the  intermarriage  and 
seizin  are  the  fundamental  causes  of  dower,  and  the  death  of 
the  husband  is  but  an  execution  thereof.' '  Park  on 
Dower,  192.  It  is  held  *that  until  the  death  of  the  [374*] 
husband,  the  right  to  dower  is  only  an  expectancy,  a 
contingency,  or  an  inchoate  right.  This  is  doubtless  true,  but 
the  same  may  be  said  of  any  contingent  estate  or  agreement, 
and  until  the  contingency  has  occurred,  all  know  that  the  es- 
tate or  title  is  only  an  expectancy,  and  may  never  become  ab- 
solute. Dower,  although  its  enjoyment  is  contingent,  is  as 
much  a  vested  right  as  a  contingent  remainder  or  reversion, 
and  it  would  not  be  contended  that  they  are  not  vested  rights 
although  not  vested  estates.  Although  the  estate  is  contin- 
gent the  right  to  dower  is  vested  and  absolute. 

When  it  has,  by  the  marriage  and  seizen,  become  attached, 
it  is  then  an  incident  to  the  land  until  relinquished  or  barred, 
in  the  mode  designated  by  the  law.  If  it  is  a  vested  right, 
and  we  have  seen  that  it  is,  it  can  neither  be  transferred  nor 
destroyed  by  any  other  means  than  the  voluntary  act  of  the 
feme  covert  or  dowress.  And  it  is  as  completely  beyond  legis- 
lative control  as  is  the  principal  estate  to  which  it  is  attached. 
Government  is  not  created  for  the  purpose  of  conferring  rights, 
but  to  protect  the  citizen  or  subject  in  the  enjoyment  of  exist- 
ing rights.  To  transfer  the  estate  of  one  person  to  another 
would  violate  the  principle  of  protection.  It  has  the  undoubted 
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right  to  provide  the  mode  in  which  existing  rights  may  be 
forfeited,  but  it  cannot  transfer  or  deprive  the  citizen  of  them, 
except  for  an  offense  against  the  laws  of  the  government. 
This,  then,  being  a  vested  right  in  the  wife,  she  could  only  be 
deprived  of  it  by  her  own  act,  in  the  mode  prescribed  by  the 
law,  or  by  doing  some  act  which  the  law  has  declared  shall  be 
attended  with  a  forfeiture  of  the  right.  Having  done  neither, 
she  is  still  vested  with  the  right,  consummated  and  ripened 
into  an  estate  by  the  death,  of  her  husband. 

It  is  insisted,  that  inasmuch  as  we  have  held  that  the  legis- 
lature has  competent  authority  to  pass  a  homestead  act  pre- 
venting the  sale  of  the  residence  of  the  family,  unless  the  wife 
shall  join  in  the  conveyance,  the  same  may  be  done  to  bar  the 
assertion  of  the  right  of  dower.  "We  are  unable  to  perceive 
the  resemblance  in  principle  of  the  two  cases.  At  the  com- 
mon law,  and  independent  of  statutory  enactment,  land 
[375*]  *might  be  sold,  and  title  passed  by  verbal  contract; 
but  in  the  exercise  of  a  universally  conceded  power, 
the  legislature  may  change  the  rules  of  evidence,  and  when 
the  sale  was  required  to  be  evidenced  by  the  deed,  no  right 
was  invaded  or  injury  inflicted.  And  until  terms  are  imposed 
which  shall  prevent  a  person  from  selling  his  property,  or  shall 
burden  such  a  sale  to  the  extent  of  real  injury,  no  reason  is  per- 
ceived why  the  legislature  may  not  impose  rules  to  evidence  the 
sale.  The  homestead  act  does  not  prevent  the  sale,  but  only 
requires  that  the  premises  shall  not  be  occupied  as  a  home- 
stead at  the  time  of  the  conveyance.  The  vendor  being  the 
head  of  the  family,  may  choose  their  residence,  and  if  he  de- 
sires to  sell  the  homestead  without  the  concurrence  of  his  wife, 
he  has  only  to  abandon  and  to  cease  to  occupy  it  as  a  resi- 
dence. It  is  not  the  case  of  vesting  the  wife  with  an  interest 
in  the  property  beyond  the  control  of  the  husband.  He  has 
the  right  to  sell  or  retain  it  as  he  may  choose,  but  if  he  desires 
to  sell  it,  he  has  only  to  cease  to  occupy  it  as  a  residence.  It 
is  not  like  prohibiting  the  sale  of  property,  or  transferring  the 
husband's  lands  to  the  wife.    For  these  reasons  we  are  of  the 
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opinion  that  the  decree  of  the  court  below  must  be  reversed 
and  the  cause  remanded. 
Decree  reversed. 


Charles  B.  Ware  vs.  John  G.  Nottinger. 

Jury  Trial:  Error  to  try  cause  without  a  jury,  unless  waited} 
Where  to  several  of  defendant's  pleas  a  demurrer  was  interposed,  and  an 
order  was  entered  reciting  the  withdrawal  of  their  appearance  by  de- 
fendant's attorneys,  sustaining  the  plaintiff's  demurrer  and  rendering 
judgment  against  the  defendant  thereon,  and  also  containing  this  re- 
cital: u  and  it  appearing  to  the  court  that  by  agreement  of  parties, 
this  cause  was  heretofore  submitted  to  the  court  for  trial  by  both 
parties,  it  is  ordered  to  be  passed  until  after  the  discharge  of  the  jury;" 
and  on  a  subsequent  day  the  issues  in  the  cause  were  tried  by  the 
court  without  a  jury,  the  record  containing  no  agreement  that  they 
should  be  so  tried  except  such  recital:  Held,  no  waiver  of  a  jury  or 
submission  to  the  court  alone  appearing  to  have  been  made  while  the 
defendant  had  an  attorney  in  court,  that  such  trial  was  erroneous. 

Error  to  Circuit  Court  of  La  Salle  County. 

Covenant  in  the  court  below  by  John  G.  Nottinger  against 
Charles  B.  Ware. 

The  following  order,  made  June  20,  1863,  is  the  one  refer- 
red  to  in  the  opinion: 

'*  This  day  Messrs.  Gray,  Avery  &  Bushnell  withdraw  their 
appearance  herein  for  the  defendant,  and  it  is  ordered  by  the 
court,  on  motion  of  Glover,  Cook  and  Campbell,  of  counsel  for 
plaintiff,  that  plaintiff's  demurrer  to  defendant's  second,  third, 
fourth  and  fifth  pleas  be  sustained.  It  is  therefore  considered 
by  the  court  that  judgment  be  entered  herein  against  said 
defendant  on  the  said  demurrer,  and  it  appearing  to  the  court 
that  by  agreement  of  parties,  this  cause  was  heretofore  sub- 
mitted to  the  court  for  trial  by  both  parties,  it  is  ordered  to  be 
passed  until  after  the  discharge  of  the  jury." 

On  June  25,  the  evidence  was  heard  by  the  court  without  a 

1  See  Hopkins  v.  Ladd,  ante  178. 
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jury,  the  issues  joined  in  the  cause  found  for  the  plaintiff,  and 
his  damages  assessed  at  $773.08,  for  which  sum  judgment  was 
rendered. 

The  error  assigned  was  that  the  court  tried  the  issues  with- 
out a  jury. 

Leland  &  Blanchard  for  plaintiff  in  error. 

[377*]  *  Breese,  J.  No  agreement  that  the  court  should 
try  the  issues  made  up  in  this  cause  appears  in  the 
record,  except  the  recital  in  the  order  of  court,  which  order 
appears  to  have  been  made  after  the  attorneys  for  the  defend- 
ant had  withdrawn  from  the  case,  which  withdrawal  took  place 
before  the  court  had  disposed  of  the  demurrers. 

There  is  nothing  then,  in  the  record,  to  show  that  a  jury 
was  waived.  If  not  waived,  then  the  defendant's  constitu- 
tional right  to  have  a  jury  to  try  the  issues  was  invaded. 
Const,  art.  13,  §  6.  No  waiver  of  a  jury,  or  of  submission 
to  the  court  alone,  appears  to  have  been  made  while  the  de- 
fendant had  an  attorney  in  court. 

For  this  irregularity  the  judgment  must  be  reversed. 

Judgment  reversed. 


Adam  Phy  vs.  Demarcus  Clark  and  Bowen  Brothers. 

Account  Stated  :    Promissory  note  evidence  of. 
A  promissory  note  is  evidence  of  an  account  stated  between  the  parties 

to  it.1 

Same  :  Same;  burden  of  impeaching  upon  the  maker. 
The  presumption  is  that  a  promissory  note  given  in  settlement  of  an 
open  account  was  given  for  the  correct  amount,  and  if  the  maker  al- 
leges that  the  account  was  wrongly  stated,  it  is  incumbent  upon  him 
to  show  what  the  items  of  the  account  were,  and  that  some  one  or 
more  of  them  were  erroneous.3 

1  See  Howes  v.  Austin,  post,  396. 
•See  Sutphen  v.  Cushman,  ante}  186. 
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Practice:  Objections  to  evidence  in  chancery,  when  to  be  taken. 
Objections  to  the  admissibility  of  testimony  not  made  at  the  hearing 
are  considered  as  waived,  and  will  not  be  noticed  in  the  appellate 
court. 
And  this  is  so,  although,  when  the  deposition  is  taken,  an  objection  is 
made  before  and  noted  by  the  master.  The  objection  must  also  be 
made  to  the  reading  of  the  deposition  on  the  hearing,  and  must  be 
shown  in  the  record. 

Factor  :  Liable  for  loss  on  sale  at  unauthorized  place. 
Where  a  consignment  is  made  to  a  person  in  a  certain  place  to  be  there 
sold  and  the  proceeds  accounted  for,  if  the  consignee  without  author- 
ity ships  the  thing  consigned  to  another  place  for  sale,  and  it  is  there 
sold  for  a  less  sum  than  could  have  been  realized  for  it  at  the  place 
where  he  was  authorized  to  sell,  he  will  be  held  responsible  to  his 
consignor  for  the  loss  thereby  incurred. 

Costs  :  Not  allowed  where  complainant's  costs  relate  to  claims  disallowed^ 
and  defendant  is  also  in  fault. 
Where  a  bill  was  filed  to  enjoin  the  collection  of  a  judgment  entered 
upon  a  note  and  warrant  of  attorney,  and  the  court  below  dismissed 
the  bill;  and  the  appellant's  costs  were  incurred  in  regard  to  claims 
asserted  which  he  failed  to  establish,  and  the  appellees  were  in  fault 
in  not  crediting  the  appellant  upon  his  note  with  a  certain  sum  for 
which  he  was  entitled  to  credit,  the  decree  was  reversed  without 
costs  in  the  supreme  court,  and  the  cause  remanded  with  directions 
that  the  collection  of  the  amount  for  which  complainant  was  enti- 
tled to  credit  be  enjoined,  and  that  each  party  pay  his  own  costs. 

Appeal  from  Circuit  Court  of  Cook  County. 

Bill  in  equity  filed  by  appellant  against  appellees  to  enjoin 
the  collection  of  a  judgment  of  $413.17,  entered  by  Bowen 
Brothers  against  appellant  upon  a  promissory  note  and  war- 
rant of  attorney,  under  the  execution  issued  upon  which  de- 
fendant Clark,  as  sheriff,  had  levied  upon  property  belonging 
tc  complainant  for  the  purpose  of  collecting  said  judgment. 

The  bill  sets  up  the  entry  of  such  judgment  without  notice 
to  complainant;  the  keeping  of  an  open  account  between  said 
Bowen  Brothers  and  complainant  for  several  years  prior  to  his 
giving  said  note;  the  execution  by  complainant,  while  casually 
in  Chicago,  in  November,  1860,  under  threat  of  immediate 
suit,  unless  so  executed,  of  said  note  to  Bowen  Brothers, 
which  was  alleged  to  have  been  done  without  examination  of 
the  items  or  the  amount  of  the  note,  and  in  reliance  upon 
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their  false  and  fraudulent  representations  that  it  correctly 
stated  the  balance  due  them,  and  at  a  time  when  by  reason  of 
his  absence  from  his  place  of  business  in  Montgomery,  Kane 
county,  in  this  state,  he  was  unable  to  verify  its  accuracy. 
The  bill  then  sets  up  certain  errors  in  the  account  for  the 
amount  of  which  said  note  was  given,  but  which  are  not 
necessary  to  be  here  stated;  and  also  alleges  the  failure  of 
Bowen  Brothers  to  indorse  on  said  note  the  full  proceeds  of 
certain  corn  consigned  by  complainant  to  them  for  that  pur- 
pose. It  appeared  from  the  evidence  that  the  difference  be- 
tween the  actual  proceeds  of  this  corn,  which  was  sold  in  New 
York,  and  what  it  would  have  amounted  to,  if  sold  in  Chica- 
go, was  $9.21  in  favor  of  the  latter  place.  The  remaining 
facts  are  sufficiently  stated  by  the  court,  and  the  court  below 
dismissed  complainant's  bill. 

The  assignments  of  error  are  that  the  court  erred  (1)  in  al- 
lowing Winslow's  deposition  to  be  read;  (2)  in  decreeing  a 
dissolution  of  the  preliminary  injunction  and  the  dismissal 
of  the  bill. 

G.  J.  Metzner  for  appellant.     F.  H.  Kales  for  appellees. 

[381*]  *Beckwith,  J.  The  note  upon  which  judgment 
was  entered  is  evidence  of  an  account  stated  between 
the  parties,  and  it  is  incumbent  upon  the  appellant  to  show 
what  the  items  of  the  account  were,  and  that  some  one  or 
more  of  them  were  erroneous.  The  presumption  is  that  the 
note  was  given  for  the  correct  amount,  and  the  evidence  be- 
fore us  is  not  sufficient  to  rebut  that  presumption.  "We  have 
evidence  of  dealings  between  the  parties  prior  to  the  time  the 
note  was  given;  but  the  evidence  fails  to  show  what  items 
were  included  in  the  settlement  when  it  was  given,  or  that  any 
of  them  were  erroneous.  Winslow,  one  of  the  defendants,  was 
examined  as  a  witness  before  the  master  by  his  codefendants 
under  the  usual  order,  reserving  all  just  objections.  When 
his  deposition  was  taken,  the  appellant  caused  the  master  to 
note  an  objection  on  the  ground  of  interest,  but  from  the  rec- 
ord it  does  not  appear  that  any  objection  was  made  to  reading 
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the  deposition  on  the  hearing.  Objections  to  the  admissibility 
of  testimony  not  made  at  the  hearing  are  considered  as 
waived,  and  will  not  be  noticed  in  this  court.  The  record 
must  show  that  the  objection  was  made  or  it  will  not  be  re- 
garded. 

The  corn  received  by  the  appellees  to  be  sold  for  the  appel- 
lant was  sent  to  New  York  for  sale  without  his  authority.  It 
was  consigned  to  the  appellees  for  sale  in  Chicago,  and  they 
had  no  more  right  to  send  it  to  New  York  for  that  purpose 
than  they  had  to  send  it  to  London  or  Rio  Janeiro.  The  net 
proceeds  of  a  sale  in  the  Chicago  market  should  have  been 
applied  in  payment  of  the  appellant's  note.  The  difference 
between  the  sum  indorsed  on  the  note  and  the  sum 
which  ^should  have  been  applied  in  that  manner,  is  [382*] 
$9.21.  The  decree  of  the  court  below  is  reversed  with- 
out costs  in  this  court,  and  the  cause  is  remanded  with  direc- 
tions to  enter  a  decree  enjoining  the  plaintiffs  from  collecting 
the  sum  of  $9.21  included  in  the  judgment.  The  decree  of 
the  court  below  will  also  be  without  costs.  The  appellant's 
costs  have  been  incurred  in  regard  to  claims  asserted  which 
he  had  failed  to  establish,  and  it  would  be  unjust  to  allow 
them  to  him.  The  appellees  were  in  fault  in  not  crediting 
the  appellant  upon  his  note  with  the  proper  sum  as  the  pro- 
ceeds of  his  corn. 

Under  these  circumstances,  we  are  of  the  opinion  that  each 
party  should  pay  his  own  costs. 

Decree  reversed. 


Henry  Warne  and  David  Bowne  vs.  Lawrence  M.  Baker. 

Highways  :  Who  may  petition  for  alteration  or  location  of;  jurisdiction. 
The  first  section  of  the  twenty- fourth  article  of  the  township  organiza- 
tion law  (Sess.  Laws,  Feb.  17,  1851,  p.  35;  Scates' Comp.,  353)  declar. 
ing  that  commissioners  of  highways  may  alter  or  discontinue  any 
road,  or  lay  out  any  new  road,  when  petitioned  by  any  number  of 
legal  voters  not  less  than  twelve,  residing  within  three  miles  of  the 
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road  so  to  be  altered,  discontinued  or  laid  out,  only  authorizes  the 
legal  voters  of  the  towns  to  be  affected  by  the  action  of  the  commis- 
sioners, to  become  petitioners  for  the  alteration  or  location  of  a 
road.  This  statutory  requirement  is  not  answered  when  the  requisite 
number  of  legal  voters,  residing  within  the  required  distance,  but 
not  all  residents  of  the  towns  to  be  affected,  have  signed  the  petition ; 
and  without  the  signatures  to  the  petition  of  the  requisite  number  of 
legal  voters  of  the  towns  in  which  the  road  is  to  be  altered  or  located, 
the  commissioners  have  no  jurisdiction  to  act,  and  their  action  will 
be  void. 
Same  :  Where  jurisdiction  is  not  obtained  in  first  instance,  it  is  not  ac- 
quired by  appeal. 
Where,  in  such  case,  jurisdiction  is  not  acquired  in  the  first  instance  by 
the  commissioners,  by  reason  of  the  petition's  not  having  been  signed 
by  the  requisite  number  of  legal  voters  residing  in  the  towns  in  which 
the  road  is  to  be  altered  or  located,  it  cannot  attach  on  the  removal  of 
the  matter  to  the  supervisors  by  appeal  from  the  decision  of  the  com- 
missioners. 

Appeal  from  the  Common  Pleas  of  the  City  of  Elgin. 

Trespass  by  appellee  against  appellants,  for  breaking  and 
entering,  in  February,  1859,  the  plaintiff's  close  in  the  county 
of  Kane  and  state  of  Illinois,  to  his  damage  $300. 

Pleas,  not  guilty,  and  two  special  pleas:  First,  that  defend- 
ants were  highway  commissioners  of  the  town  of  Campton,  in 
Kane  county;  that  before  and  at  the  time,  etc.,  a  public 
highway  had  been  laid  out  and  ordered  to  be  opened  on  the 
town  line  between  the  towns  of  Campton  and  Plato,  in  said 
county,  and  upon  and  across  the  close  in  question;  that  so 
much  of  said  road  as  crossed  the  said  close  had  been  duly 
alloted  to  the  town  of  Campton,  as  a  road  district  to  keep  open 
and  in  repair;  that  plaintiff  Baker  was  duly  notified  to  re- 
move the  fences  out  of  such  road,  but  refused  so  to  do;  and 
that  defendants,  as  such  commissioners,  removed  the  said 
fences,  which  are  the  trespasses  complained  of. 

Second,  that  said  close  was  a  public  highway,  etc. 

Eeplications,  that  there  was  not  a  public  highway  laid  out, 
etc. 

A  jury  found  the  defendants  guilty,  and  assessed  the  dam- 
ages at  five  dollars,  upon  which  verdict  judgment  was  entered. 
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Upon  appeal,  this  judgment. was  reversed  and  the  cause  re- 
manded, the  case  turning  upon  the  question  whether  the  stat- 
ute allowed  an  appeal  from  the  decision  of  the  commissioners 
of  highways  to  supervisors,  when  the  road  in  controversy  is  on 
the  line  between  two  towns;  which  right  of  appeal  was 
affirmed  by  the  supreme  court.  See  the  case  reported  in  24 
111.,  351.  " 

Upon  the  second  trial  of  the  cause,  the  question  litigated 
was  whether  said  highway  across,  the  plaintiff's  close  was  le- 
gally located  or  not. 

The  following  is  the  petition  to  the  commissioners  of  high- 
ways, by  which  the  proceedings  were  instituted: 

"  The  undersigned,  legal  voters  residing  within  three  miles 
of  the  following  proposed  road  alteration,  would  represent  that 
it  is  necessary  and  proper,  and  your  petitioners  ask,  that  all 
that  part  of  the  road  commonly  known  as  the  Elgin  and  Syc- 
amore road  in  the  town  of  Plato,  and  west  of  the  St.  Charles 
and  Genoa  road,  be  vacated  and  relocated  as  follows:  Com- 
mencing at  the  northwest  corner  of  the  town  of  Campton, 
from  thence  eastward  on  the  line  dividing  Plato  and  Campton 
until  it  intersects  the  St.  Charles  and  Genoa  road,  or  as  near 
said  line  as  the  location  of  William  Brophy's  house  and  door 
yard  will  justify.  Said  relocation  will  pass  over  lands  owned 
by  William  Brophy,  L.  M.  Baker,  Daniel  Reynolds,  and  oth- 
ers not  known." 

This  petition  was  signed  by  fifteen  residents  of  Kane  county, 
three  being  residents  of  the  town  of  Campton;  one  of  Plato, 
but  not  being  a  land  owner  therein ;  and  the  rest  of  Yirgil 
and  Burlington.  Upon  the  consideration  of  this  petition  at  a 
meeting  of  the  commissioners  of  highways  of  the  towns  of 
Campton  and  Plato,  there  was  a  difference  of  opinion,  the 
commissioners  of  the  latter  town  being  opposed  to  granting 
the  same,  and  it  was  accordingly  denied ;  whereupon  an  appeal 
was  taken  from  their  decision  to  the  supervisors  by  eight 
persons,  residents  of  the  towns  of  Yirgil  and  Burlington, 
three  of  whom  had  not  signed  the  original  petition;  and  upon 
the  hearing  of  the  appeal  the  supervisors  granted  the  prayer 
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of  the  petition,  and  assessed  the  damages,  amounting  to  $250, 
upon  the  two  towns  of  Plato  and  Campton  equally,  each  being 
ordered  to  pay  $125. 

The  verdict  and  judgment  of  the  court  below  were  for  the 
plaintiff,  with  nominal  damages  assessed  at  fifty  cents. 

The  question  raised  upon  appeal  is  sufficiently  stated  in  the 
opinion. 

Plato  <&  Smith,  for  appellants.     S.  Wilcox,  for  appellee. 

[385*]  ^Walker,  C.  J.  The  questions  now  presented  for 
consideration  are  different  from  those  raised  and  deter- 
mined when  the  case  was  previously  before  this  court.  It  is 
now  insisted  that  the  commissioners  of  the  two  towns  had  no 
jurisdiction  to  hear  and  determine  the  question  of  altering  and 
relocating  the  road  in  controversy,  and  consequently  the  super- 
visors acquired  no  authority  to  vacate  or  relocate  the  road.  It 
appears  that  only  one  of  the  petitioners  resided  in  the  town  of 
Plato,  and  that  he  was  not  a  voter,  and  only  three  others  re- 
side in  Campton,  the  others  all  residing  in  the  towns  of  Bur- 
lington and  Virgil.  It  is  insisted  that  only  legal  vo- 
[386*]  ters  of  the  towns  in  which  the  road  was  to  be  ^located 
or  vacated,  and  liable  to  the  expense  of  opening  and 
repairing  the  same,  can  legally  petition  for  such  alteration  of 
a  road  in  existence,  or  the  establishment  of  a  new  road. 

The  first  section  of  the  twenty-fourth  article  of  the  town- 
ship organization  law  (Scates'  Comp.,  353)  declares  that  com- 
missioners of  highways  may  alter  or  discontinue  any  road,  or 
lay  out  a  new  road,  but  it  must  be  upon  the  petition  of  any 
number  of  legal  voters  not  less  than  twelve,  residing  within 
three  miles  of  the  road  to  be  altered,  discontinued  or  laid  out. 
Is  this  requirement  answered  when  the  requisite  number  of 
legal  voters  residing  within  the  required  distance  have  signed 
the  petition,  although  not  residents  of  the  town?  The  stat- 
ute has  created  townships  into  corporations  for  the  manage- 
ment of  their  local  affairs.  It  has  empowered  them  to  trans- 
act township  business,  such  as  levying  taxes,  repairing  roads, 
building  bridges,  altering,  relocating  and  establishing  roads, 
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the  election  of  officers  and  the  transaction  of  other  business. 
It  was  manifestly  the  design  of  the  legislature,  when  it  crea- 
ted these  bodies,  to  confer  the  powers  authorized  to  be  exer- 
cised upon  the  citizens  of  the  town. 

No  person  would,  for  a  moment,  suppose  that  voters  of  one 
town  should  be  permitted  to  hold  office  in  another.  Nor  that 
such  a  voter  could  have  the  right  to  participate  in  the  levy  of 
a  town  tax,  or  the  determination  to  erect  a  bridge  in  a  town 
different  from  that  in  which  he  resides.  Nor  can  it  be  con- 
tended, that  voters  residing  in  one  county  could  participate 
in  the  affairs  of  a  town  in  a  different  county.  Citizens  of  In- 
diana or  any  other  adjoining  state  may  be  legal  voters  within 
their  jurisdiction,  and  yet  it  will  not  be  contended  that  they 
may  legally  join  in  such  a  petition  as  that  under  considera- 
tion, in  an  adjoining  town  in  this  state,  although  they  might 
reside  within  three  miles  of  the  road  proposed  to  be  altered  or 
relocated.  The  design  of  the  law  is,  manifestly,  to  give  the 
voters  of  the  town  the  control  of  their  corporation  to  the  ex- 
tent of  power  conferred  and  the  duties  to  be  performed. 

It  was  not  intended  that  the  voters  of  one  town  should  con- 
trol the  action  of  the  officers  of  another  town,  in 
matters  ^affecting  their  corporation.  A  fair  and  rea-  [*387] 
sonable  construction  of  the  act  can  only  authorize  the 
legal  voters  of  the  towns  to  be  affected  by  the  action  of  the 
commissioners,  to  become  petitioners  for  the  alteration  or  lo- 
cation of  a  road.  In  this  case,  there  was  not  the  requisite 
number  of  legal  voters  of  the  towns  of  Plato  and  Campton, 
who  signed  the  petition.  Without  the  legal  number,  the  com- 
missioners had  no  jurisdiction  to  act,  and  the  appellate  tribu- 
nal could  not  acquire  such  jurisdiction  by  removing  the  case 
to  them.  If  jurisdiction  was  not  acquired  in  the  first  instance, 
it  could  not  attach  on  its  removal  to  the  supervisors.  They 
having  no  power  to  act  for  a  want  of  jurisdiction,  their  order 
relocating  the  road  and  vacating  the  old  one,  was  inoperative 
and  void.  The  appellants,  therefore,  could  not  justify  their 
acts  in  opening  the  road  under  a  void  order. 
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The  judgment  of  the  court  below  is  therefore  affirmed. 
Judgment  affirmed. 


James  M.  Shackleford  vs.  Samuel  P.  Bailey. 

Practice  in  Supreme  Court  :  What  abstracts  should  contain. 
Where  it  is  agreed  that  the  bill  of  exceptions  shall  be  considered  the 
record  in  the  cause,  and  that  the  facts  stated  in  it  shall  be  taken  as  all 
the  proofs,  and  the  supreme  court  shall  decide  upon  the  merits  of  the 
case,  as  shown  by  the  bill  of  exceptions,  it  is  the  duty  of  the  plaintiff 
in  error  to  present  in  his  abstract  this  bill  of  exceptions,  and  the  in- 
structions of  which  he  complains.  The  supreme  court  will  not  here- 
after  consider  a  case  on  an  abstract  at  variance  in  this  respect  with 
the  rule  requiring  abstracts. 

Tax  Deed:     When  void  for  uncertainty  of  the  description  of  the  land. 
A  tax  deed  for  a  certain  number  of  acres  of  land  out  of  a  certain  larger 
tract,  without  specifying  the  part  of  the  tract  out  of  which  it  is  to  be 
taken,  is  void  for  uncertainty,  as  the  land  sold  cannot  be  located  or 
ascertained  by  the  description.1 

Pleadings  and  Evidence  :     Variance. 

In  an  action  of  ejectment  for  land  lying  in  range  five  west,  a  deed  pur- 
porting to  convey  land  lying  in  range  five  east,  is  inadmissible,  al- 
though in  other  respects  the  descriptions  are  similar,  since  it  cannot 
by  any  possibility  be  the  same  land. 

Statute    of    Limitations:    Color  of  title  and  payment  of  taxes  must 
concur. 
In  order  to  render  the  payment  of  taxes  available  under  the  statute  of 
limitations,  color  of  title  and  payment  of  taxes  must  concur;  and  if 
no  color  of  title  is  shown,  such  payment  will  be  unavailing. 

Color  op  Title  :  Row  it  arises.* 
The  color  of  title  must  arise  out  of  some  conveyance  purporting  to  con- 
vey title  to  a  particular  tract  of  land.  Where  the  deed  is  void  for 
uncertainty  in  the  description  of  the  land  attempted  to  be  conveyed, 
or  where  the  land  conveyed  is  not  that  in  controversy,  though 
described  the  same  in  all  respects  except  the  range  in  which  situated, 
the  deed  will  not  confer  color  of  title. 

1  See  Burchard  v.  Hubbard,  11  Ohio,  316;  Wofford  v.  McKinna,  23  Tex., 
36.  See,  also,  generally,  Blackw.  Tax  Titles  (4th  ed.),  381,  382  and  cases 
there  cited. 

2  See  Brooks  v.  Bruyn,  post,  392. 
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Same:    Not  to  be  determined  by  the  jury  a 

It  is  not  the  province  of  the  jury  to  determine  what  is  color  of  title  made 
in  good  faith ;  and  an  instruction  which  leaves  that  question  to  them 
is  erroneous. 

Instructions  :    Must  be  based  on  evidence? 
Instructions  to  the  jury  should  be  based  on  the  evidence  in  the  cause. 

New  Trials  :    In  ejectment,  by  virtue  of  statute. 

Where,  in  an  action  of  ejectment,  the  jury  returned  a  verdict  on  April 
13,  1858,  as  follow:  "We,  the  jury,  find  for  the  defendant;"  and  it  was 
thereupon  "  ordered  and  adjudged  by  the  court  that  the  defendant  re- 
cover of  the  said  plaintiff  the  costs  and  charges  about  his  suit  ex- 
pended, and  that  execution  issue  therefor;"  and  at  the  February 
term,  1860,  a  motion  was  made  by  the  plaintiff  that  said  verdict  hav- 
ing first  been  reduced  to  proper  form,  the  court  render  final  judg- 
ment thereon;  the  motion  for  final  judgment  was  overruled;  but  an 
order  was  made  that  the  clerk  amend  the  record  and  put  the  verdict 
in  proper  form ;  whereupon  the  plain tifl  paid  up  the  costs  and  moved 
to  set  aside  the  amended  verdict,  and  for  a  new  trial  under  the  statute: 
Held,  that  such  motion  should  have  been  allowed. 

Error  to  Circuit  Court  of  Tazewell  County. 

1  See  Blanchard  v.  Pratt,  37  111.,  243;  Woodward  v.  Blanchard,  16  id., 
425 ;  Fagan  v.  Rosier,  68  id.,  84. 

sTo  the  point  that  instructions  should  not  be  mere  abstract  propositions, 
but  must  be  founded  upon  evidence,  see  Wallace  v.  Wren,  32  111.,  146;  New 
England  F.  &  M.  Ins.  Co.  «.  Wetmore,  id..  221 ;  Lawrence  v.  Jarvis,  id., 
305;  Atkinson  v.  Lester,  1  Scam.,  407;  Cummings  v.  McKinney,  4  id.,  58; 
Wilcox  v.  Kinzie,  3  id.,  218;  Nealy  v.  Brown.,  1  Gilm.,  10.  Hessing  v.  Mc- 
Closkey,  37  111.,  341;  Mason  v.  Jones,  36  id.,  212;  Chicago  &  Gt.  E.  R.  R. 
Co.  v.  Fox,  41  id.,  106;  Nichols  v.  Mercer,  44  id.,  250;  Leake  v.  Brown,  43 
id.,  373;  Prescott  v.  Maxwell,  48  id.,  82;  Hamilton  v.  Singer  Manf'g.  Co., 
54  id.,  370;  Sprague  v.  Hazen winkle,  53  id.,  419;  Oxley  v.  Storer,  54  id., 
159;  Weaver  v.  Rylander,  55  id.,  529;  Cossitt  v.  Hobbs,  56  id.,  231;Hol- 
come  v.  Davis,  56  id.,  413;  Means  «.  Lawrence,  61  id.,  137;  Mitchell  v. 
Fond  du  Lac,  61  id.,  174;  Toledo,  P.  &  W.  R'y  Co.  v.  Ingraham,  58  id., 
120;  St.  Louis,  A.  &  T.  H.  R.  R.  Co.  v.  Manly,  58  id.,  300;  Illinois  Cent.  R. 
R.  Co.  v.  Benton,  69  id.,  174;  Amend  v.  Murphy,  69  id.,  337;  American  v. 
Rimpert,  75  id.,  228;  Andreas  v.  Ketcham,  77  id.,  377;  Reinback  v.  Crab- 
tree,  id.,  182;  Wenher  v.  Calder,  78  id.,  275;  Trustees  v.  Misenheimer,  id., 
22;  Nichols  v.  Bradsby,  id.,  44;  Plummer  v.  Rigdon,  id.,  222;  Straus  v. 
Minzesheimer,  id.,  492. 

But  where  there  is  any  evidence,  however  slight,  it  is  sufficient  to  sustain 
an  instruction  upon  the  hypothetical  case  it  tends  to  prove.  Chicago  v. 
Scholton,  75  111.,  4fi8. 
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Ejectment  by  plaintiff  in  error  against  defendant  in  error. 

Upon  the  trial  of  the  cause,  in  April,  1858,  the  plaintiff 
having  read  in  evidence  a  patent  to  himself  for  the  land  in 
controversy,  and  the  possession  of  the  defendant  being  ad- 
mitted, two  tax  deeds  were  offered  and  read  in  evidence  by 
the  defendant,  against  the  plaintiff's  objection  that  the  land 
in  controversy  was  not  sufficiently  described  therein,  the  de- 
scriptions contained  in  which  are  sufficiently  stated  by  the 
court.  The  first  of  said  tax  deeds  was  not  dated;  the  second, 
for  the  seven  acres,  was  dated  March  IT,  1848.  Receipts  for 
the  taxes  of  1843,  and  the  years  from  1848  to  1857,  both  in- 
clusive, were  also  read  in  evidence  by  the  defendant. 

The  court  gave  the  following  instruction  for  the  defendant, 
to  the  giving  of  which  the  plaintiff  excepted: 

"  (1)  That  if  they  are  satisfied  from  the  evidence  that  the 
defendant  had  color  of  title,  made  in  good  faith  to,  and  paid 
all  the  taxes  assessed  on  the  land  in  controversy,  the  same  be- 
ing vacant  and  unoccupied  for  seven  successive  years,  before 
the  commencement  of  this  suit,  he  shall  be  adjudged  the  legal 
owner  thereof  to  the  extent  and  according  to  the  purport  of 
his  paper  title." 

The  following  verdict  having  been  found  by  the  jury:  "  We, 
the  jury,  find  for  the  defendant;"  it  was  thereupon  ordered 
and  adjudged  by  the  court  that  the  defendant  recover  of  the 
said  plaintiff*  the  costs  and  charges  about  his  suit  expended, 
and  that  execution  issue  therefor.  The  above  verdict  was 
found  April  13,  1858;  and  in  February,  1860,  a  motion  was 
made  by  the  plaintiff  that  said  verdict  having  been  reduced 
to  proper  form,  the  court  render  final  judgment  thereon,  and 
the  motion  for  rendition  of  final  judgment  was  denied;  but 
an  entry  was  made  by  the  court  upon  his  docket  of  the  fol- 
lowing order:  "Ordered  by  the  court,  that  the  clerk  to 
amend  the  record  of  the  court  in  said  cause,  and  put  the  ver- 
dict in  proper  form,  and  write  up  the  record  accordingly." 

The  entire  costs  were  then  paid  by  the  plaintiff,  and  a  mo- 
tion made  by  him  to  vacate  such  amended  verdict,  and  for  a 
new  trial  as  provided  by  statute,  which  being  denied,  he 
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brought  error,  and  assigned  as  such  the  admission  in  evidence 
of  said  tax  deeds  against  the  plaintiff's  objection  aforesaid; 
the  denial  of  plaintiff's  motion  for  a  new  trial,  which  he  in- 
sists was  applied  for  in  due  time;  and  the  giving  of  said  in- 
struction. 

B.  E.  Williams,  for  plaintiff  in  error.  Wead  &  Cochran, 
for  defendant  in  error. 

*Breese,  J.  It  is  agreed  by  the  parties  to  this  [390*] 
record,  that  the  bill  of  exceptions  taken  on  the  trial 
shall  be  considered  the  record  in  the  cause,  and  the  facts 
stated  in  it  shall  be  taken  as  all  the  proofs  in  this  behalf,  and 
the  supreme  court  shall  decide  upon  the  merits  of  the  case  as 
shown  by  the  bill  of  exceptions. 

Common  courtesy,  laying  out  of  view  the  duty  of  [*391] 
the  plaintiff  in  error,  required  him  to  present,  in  his 
abstract,  this  bill  of  exceptions,  and  the  instructions  of  which 
he  complains.  This  he  has  not  done,  and  for  the  inexcusable 
omission,  we  might  well  refuse  to  consider  the  case  on  his 
abstract.  We  warn  the  counsel  for  the  plaintiff  in  this  case, 
and  all  others  in  other  cases,  that  we  will  not  consider  a  case 
on  an  abstract  so  imperfect  as  this  is,  and  so  entirely  at  va- 
riance with  the  rule  requiring  abstracts.  We  cannot,  with 
the  immense  labor  devolving  upon  us,  pick  out  the  facts  con- 
tained in  a  voluminous  record,  and  thus  perform  duties  de- 
volving on  counsel,  and  we  will  not  do  it.  We  will  hold  them 
to  a  strict  observance  of  the  rules. 

To  understand  this  case  properly,  as  it  is  presented  by  the 
bill  of  exceptions,  it  is  only  necessary  to  advert  to  two  facts. 
First.  The  deed  first  introduced  as  evidence  is  for  thirty- four 
r.cres  of  land  out  of  a  certain  tract  of  land,  without  specifying 
the  part  of  the  tract  out  of  which  it  is  to  be  taken.  This  deed 
is  void  for  uncertainty,  as  the  land  sold  cannot  be  located.  It 
cannot  be  ascertained  by  the  description.  Lajlin  v.  Herring- 
ton  et  al.y  16  111.,  304;  Hughes  v.  Streeter,  24  id.,  647. 

The  deed  for  the  seven  acres  should  not  have  been  admit- 
ted, for  the  reason  the  land  in  controversy  lies  in  range  five 
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west,  whereas  the  land  conveyed  in  this  deed  lies  in  range 
five  east,  consequently,  it  cannot,  by  any  possibility,  be  the 
same  land. 

These  deeds  being  taken  from  the  jury,  the  defendant 
showed  no  color  of  title,  and,  therefore,  should  not  have  had 
the  verdict.  Color  of  title  and  payment  of  taxes  must  con- 
cur. Ohiekering  et  at.  v.  Failes  et  al.,  26  111.,  507.  And  the 
color  must  arise  out  of  some  conveyance  purporting  to  convey 
title  to  a  particular  tract  of  land.  Dickenson  v.  JBreeden,  30 
id.,  279,  and  cases  there  cited. 

There  is  no  proof  in  the  case  that  the  premises  were  vacant 
and  unoccupied  for  seven  successive  years  before  the  com- 
mencement of  the  suit.  Nor  was  it  the  province  of  the  jury 
to  determine  what  is  color  of  title  made  in  good  faith,  con- 
sequently the  court  should  not  have  given  the  first  in- 
[*392]  struction.  *  No  particular  objection  is  alleged  against 
the  other  instructions ;  we  therefore  refrain  from  any 
remarks  upon  them. 

We  perceive  no  reason  why  the  court  should  not  have 
granted  a  new  trial  under  the  statute,  after  the  record  was 
amended  at  the  February  Term,  1860,  by  putting  the  verdict 
in  proper  form.  As  rendered,  the  verdict  was,,  simply,  we 
find  for  the  defendant.  After  being  put  in  form,  the  plaint- 
iff paid  the  costs  and  demanded  a  new  trial  under  the  statute. 
His  motion  should  have  been  allowed.  Scates'  Comp.,  218, 
§30. 

The  judgment  is  reversed  and  a  venire  de  novo  ordered. 

Judgment  reversed. 
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Thompson  Brooks  vs.  Zachariah  Bruyn. 

Color  of  Title  :  How  created.1 
Any  instrument  having  a  grantor  and  grantee,  and  containing  a  descrip- 
tion of  the  lands  intended  to  be  conveyed,  and  apt  words  for  their 
conveyance,  gives  color  of  title  to  the  lands  described.  Such  an  in- 
strument purports  to  be  a  conveyance  of  the  title,  and  because  it  does 
not,  for  some  reason,  have  that  effect,  it  passes  only  color  or  the  re- 
semblance of  a  title. 

Same:  Same. 
It  makes  no  difference  whether  the  instrument  fails  to  pass  an  absolute 
title,  because  the  grantor  had  none  to  convey,  or  had  no  authority, 
in  law  or  in  fact,  to  convey  one,  or  whether  such  want  of  authority 
appears  on  the  face  of  the  instrument,  or  aliunde.  The  instrument 
fails  to  pass  an  absolute  title,  for  the  reason  that  the  grantor  was  not 
possessed  of  some  one  or  more  of  these  requisites,  and  therefore  it 
gives  the  semblance  or  color  only  of  what  its  effect  would  be  if  they 
were  not  wanting. 

Same  :    Tax  deed? 
A  sheriff's  deed  upon  the  sale  of  land  for  taxes  is  color  of  title. 

Same:     Presumed  to  have  been  acquired  in  good  faith.3 
The  law  presumes  that  all  men   act  in  good  faith,  until  there  is  some 
evidence  to  the  contrary ;  and,  in  the  absence  of  evidence,  color  of 
title  is  presumed  to  have  been  so  acquired. 

J  uror  :  Challenge  for  having  served  as  a  juror  within  the  year  preceding. 
Under  the  statute  (Sess.  Laws,  1859,  154),  providing  that  it  shall  be  suf- 
ficient cause  of  challenge  to  any  juror  called  to  be  sworn  in  any 
cause,  that  he  has  been  sworn  as  a  juror  at  any  term  of  court,  held 
within  a  year  prior  to  the  time  of  such  challenge,  it  is  good  ground 
of  challenge  that  the  juror  has  been  sworn  and  served  as  a  grand 
juror  within  a  year  prior  to  such  challenge.  Bissell  v.  Ryan,  23  111., 
566,  followed. 

1  See  Shackleford  v.  Bailey,  ante,  387;  McCagg  v.  Heacock,  34  111.,  476; 
Cook  v.  Norton,  43  id.,  391 ;  Elston  v.  Kennicott,  46  id.,  187,  S.  C,  52  id., 
272;  Morrison  v.  Norman,  47  id.,  447;  Hinkley  v.  Greene,  52  id.,  223;  Win- 
stanley  v.  Meacham,  58  id.,  97;  Hardin  v.  Crate,  60  id.,  215;  Rawson  v.  Fox, 
65  id.,  200;  Fagana.  Rosier,  68  id.,  84. 

2  See  Baily  v.  Doolittle,  24  111.,  579 ;  Bowman  v.  Wettig,  39  id.,  416;  Mor- 
rison  v.  Norman,  47  id.,  477 ;  Winstanley  v.  Meacham,  58  id.,  97 ;  Hardin 
v.  Crate,  60  id.,  215;  S.  C.,78  id.,  533. 

'See  McCagg  v.  Heacock,  34  111.,  476;  S.  C,  42  id.,  153;  Morrison©. 
Norman,  47  id.,  477. 
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Appeal  from  Circuit  Court  of  Warren  County. 

Ejectment  by  appellant  against  appellee. 

The  verdict  and  judgment  in  the  court  below  were  for  the 
defendant;  and  the  questions  presented  for  determination 
upon  this  appeal  are  (1),  whether  the  deed  executed  by  John 
Brown,  as  sheriff,  to  Geo.  W.  Berrian,  upon  the  sale  of  the 
land  for  taxes,  constituted  color  of  title;  (2)  whether  the  chal- 
lenge of  the  juror  by  the  plaintiff  for  cause,  referred  to  in 
the  opinion,  was  well  taken. 

A.  G.  JTirkpatrick,  for  appellant.  W.  C.  Goudy,  for  ap- 
pellee.  * 

[394*]  *Beckwith,  J.  This  is  an  action  of  ejectment  for 
the  recovery  of  a  quarter  section  of  land  in  Warren 
county.  The  defense  is  the  statute  of  limitations  barring  a 
recovery  from  persons  who,  having  color  of  title,  acquired  in 
good  faith  to  vacant  and  unoccupied  lands  for  seven  succes- 
sive years,  have  paid  all  taxes  legally  assessed  thereon  during 
that  period.  The  deed  of  John  Brown  to  Geo.  W.  Berrian, 
dated  the  28th  of  June,  1842,1  was  color  of  title,  and  it  was 
regularly  transmitted  to  the  appellee.  Any  instrument 
[395*]  having  a  grantor  and  a  grantee,  and  containing  a  *de- 
scription  of  the  lands  intended  to  be  conveyed,  and  apt 
words  for  their  conveyance  gives  color  of  title  to  the  lands 
described.  Such  an  instrument  purports  to  be  a  conveyance 
of  the  title,  and  because  it  does  not,  for  some  reason,  have 
that  effect,  it  passes  only  color  or  the  semblance  of  a  title.  It 
makes  no  difference  whether  the  instrument  fails  to  pass  an 
absolute  title,  because  the  grantor  had  none  to  convey,  or  had 
no  authority,  in  law  or  in  fact  to  convey  one,  or  whether  such 
want  of  authority  appears  on  the  face  of  the  instrument,  or 
aliunde.  The  instrument  fails  to  pass  an  absolute  title,  for 
the  reason  that  the  grantor  was  not  possessed  of  some  one  or 
more  of  these  requisites,  and,  therefore,  it  gives  the  semblance 
or  color  only  of  what  its  effect  would  be  if  they  were  not 

This  deed  was  executed  by  Brown,  as  sheriff,  upon  the  sale  of  the  land 
for  taxes. 
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wanting.  The  law  presumes  that  all  men  act  in  good  faith, 
until  there  is  some  evidence  to  the  contrary;  and,  in  the  ab- 
sence of  evidence,  color  of  title  is  presumed  to  have  been  so 
acquired.  The  evidence  satisfactorily  established  the  pay- 
ment of  taxes  assessed  in  the  years  1842  to  1852,  inclusive, 
and  that  the  lands  were  vacant  and  unoccupied.  The  taxes 
were  paid  by  the  persons  who  had  the  color  of  title,  when  the 
payments  were  respectively  made,  or  by  their  authorized 
agents.  As  the  defendant  was  in  possession  when  the  suit 
was  brought,  these  facts  barred  the  appellant's  right  of  re- 
covery. 

On  the  trial,  a  juror  was  challenged  because  he  had  been 
sworn  and  had  served  as  a  grand  juror,  within  a  year  prior  to 
that  time.1     The  challenge  should  have  been  allowed. 

This  precise  question  was  under  consideration  in  Bissell  v. 
Ryan,  23  111.,  566,  and  the  conclusive  reasons  there  given  for 
the  exclusion  of  the  juror  render  others  unnecessary. 

The  court  below  erred  in  not  excluding  the  juror,  and  on 
this  ground  the  judgment  is  reversed  and  the  cause  remanded. 

Judgment  reversed. 


*  Allen  Howes  vs.  Joshua  N.  Austin.       [396*] 

Non  Pros:  Effect  of  judgment  of  . 
Where,  in  an  action  by  the  holder  against  the  maker  of  a  check,  the  de- 
claration contained  two  special  counts  upon  the  check,  and  the  com- 
mon counts;  and  the  defendant  pleaded  the  general  issue  to  the  whole 
declaration  (to  which  a  similiter  was  added),  and  also  a  special  plea 
in  bar  to  the  two  special  counts;  and,  the  plaintiff  failing  to  reply- 
within  the  time  required  by  rule  of  court,  a  judgment  was  entered 
that  defendant,  as  to  the  two  special  counts,  go  without  day :  Held,  that 
this  was  a  non  pros,  as  to  said  special  counts,  the  only  effect  of  which 
was  to  turn  the  plaintiff  out  of  court  as  to  the  cause  of  action  non 
prossed,  leaving  him  at  liberty  to  proceed  for  its  recovery  precisely 
as  though  the  counts  non prossed had  never  been  filed;  and  therefore, 

1  This  juror  did  not  sit  on  the  trial  of  the  cause;  but,  upon  the  overrul- 
ing of  the  challenge  for  cause,  was  challenged  peremptorily. 
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that  the  default  in  not  replying  to  said  plea  did  not  create  a  bar  to  a 
recovery  under  the  common  counts  upon  the  check  described  in  said 

special  counts. 

Same  :    May  be  taken  as  to  part  of  a  cause  of  action. 

A  judgment  of  non  pros,  may  properly  be  taken  as  to  a  part  of  a  cause  of 
action,  or  as  to  one  or  more  counts  of  a  declaration,  instead  of  the 
whole  declaration. 
Same  :    Same:    Effect  where  the  cause  of  action  is  entire. 
As  to  what  the  effect  would  be  of  a  nonpros,  of  a  part  of  an  entire  indi- 
visible cause  of  action,  quaere. 

Common  Counts  :    Check  admissible  under.1 
A  check  is  admissible  in  evidence  in  an  action  of  assumpsit  by  the  holder 
against  the  maker,  under  the  common  counts. 

Evidence  :  Of  custom  or  verbal  agreement  inadmissible  to  vary  meaning  of 
"  dollars  "  in  a  check? 
The  word  "  dollars  "  in  an  ordinary  check  upon  a  banker  means  dollars 
in  the  lawful  money  of  the  United  States,  and  cannot  be  explained 
by  verbal  agreement,  custom,  mercantile  or  other  usage  to  have  any 
other  or  different  signification. 

Checks  :    In  what  payable ;z  "  dollars." 
A  check  upon  a  bank  simply  calling  for  a  certain  number  of  dollars,  is 
payable  in  coin,  if  demanded,  or  in  current  money;  and  the  holder 
is  not  bound  to  take  depreciated  bank  notes  in  payment. 

Same  :    Effect  upon  liability  of  drawer,  of  delay  in  presentment. 

Where  a  check  was  drawn  May  14,  1861,  but  was  not  presented  for  pay- 
ment till  June  8,  1861,  when  payment  was  refused,  except  in  depre- 
ciated bank  notes,  which  the  holder  refused  to  receive,  and  notified 
the  drawer  that  he  would  be  held  liable  thereon;  and  at  the  date  of 
said  check,  and  at  all  times  till  the  date  of  its  presentation,  the  only 
account  kept  by  the  drawer  with  the  bank,  whereon  said  check  was 
drawn,  was  in  such  depreciated  currency  for  which  reason,  during 
all  such  time,  payment  would  have  been  refused  by  the  bank  except 

»See  Phy  v.  Clark,  ante,  377;  Lane  v.  Adams,  19  111.,  169;  Boyle  v.  Car- 
ter, 24  id.,  51 ;  Gilmore  v.  Nowland,  26  id.,  201;  P.  &  O.  R  R  Co.  v.  Neil, 
16  id.,  269;  Johnson  v.  Stark  County,  24  id.,  92;  Mercer  County  v.  Hub- 
bard, 45  id..  139;  Brower  v.  Rupert,  24  id.,  83;  Nickerson  v.  Sheldon, 
33  id.,  372 ;  Childs  v.  Fischer,  52  id.,  205 ;  Sturges  v.  Fourth  National  Bank, 
75  id.,  595. 

8  As  to  when  evidence  of  usage  is  admissible  to  show  the  intention  of 
the  parties  to  a  contract,  see  Fay  v.  Strawn,  32  111.,  295;  Deshler  v.  Beers, 
id.,  368;  Dixon  v.  Dunham,  14  id.,  324;  Crawford  v.  Clark,  15  id,,  561; 
Home  Ins.  Co.  v.  Favorite,  46  id.,  263 ;  Lonergan  v.  Courtney,  75  id.,  580. 

8  See  Lawrence  v.  bchmidt,  post,  440;  Webster  v.  Pierce,  ante,  159. 
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in  such  depreciated  currency,  although  it  would  have  been  paid  in 
full  if  drawn  against  a  deposit  account  of  specie  or  par  funds :  Held, 
that  the  holder  not  being  obliged  to  receive  payment  in  depreciated 
currency,  and  the  drawer  having  sustained  no  damage  by  the  delay 
in  presentment,  he  was  liable  to  the  holder  for  the  full  amount  of  the 
check  and  interest,  although  at  the  time  demand  of  payment  was 
made,  the  bank  was  insolvent,  and  unable  to  pay  its  deposits,  dollar 
for  dollar,  in  lawful  money  of  the  United  States.1 

Same  :  Holder  liable  where  Tie  is  not  injured  by  delay  in  presentment2 
Where  the  drawer  of  a  check  is  not  in  fact  injured  by  the  delay  of  the 
holder  to  present  the  same  for  payment,  such  delay  in  presenting  it 
will  not  release  the  drawer  from  his  liability  in  case  of  its  nonpay- 
ment. But,  if  damage  is  sustained  in  consequence  of  such  delay  in 
presentment,  the  amount  thereof  may  be  deducted  from  the  amount 
of  the  check. 

Same  :  Presentment  and  notice. 
The  holder  of  an  ordinary  check  on  a  bank,  calling  for  a  certain  num 
ber  of  dollars  is,  immediately  upon  receiving  it,  entitled  to  receive 
the  amount  of  its  face  in  coin  or  par  funds,  and,  if  the  drawer  then 
and  thereafter,  till  its  presentment,  has  no  account  with  the  bank  in 
such  funds  subject  to  draft  and  unappropriated,  or  knows  the  payment 
thereof  in  par  funds  will  be  refused  by  the  bank,  he  is,  upon  demand 
made  of  the  bank,  liable  for  the  amount  of  the  check,  and  is  not  enti- 
tled to  have  the  check  presented  for  payment,  and  to  be  notified 
thereof,  as  in  ordinary  cases  of  checks  drawn  against  par  funds  in 
bank.8 

Appeal  from  Superior  Court  of  Chicago. 
Assumpsit  by  appellee,  as  endorsee,  against  appellant,   as 
drawer  of  the  following  check : 

"No.  226.  Chicago,  May  14,  186 1. 

"  Chicago  Marine  and  Fire  Insurance,  Co. :    Pay  to  Lyman  S. 

Knox,  or  order,  eight  hundred  and  seventy-four  dollars. 
"$874.  Allen  Howes." 

Indorsed:  "Pay  the  within  to  Joshua  N.  Austin,   without 

recourse  to  me.  Lyman  S.  Knox." 

The  pleadings  and  the  judgment  of  non  pros.,  as  to  the 

1  See  Lawrence  v.  Schmidt,  post,  440. 

2  See  Heartt  v.  Rhodes,  66  111.,  351 ;  Willetts  v.  Paine,  43  id.,  432. 
3 See  Lawrence  v.  Schmidt,  post,  440. 
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first  and  second  counts  of  the  plaintiff's  declaration,  are  suffi- 
ciently stated  in  the  opinion  of  the  court. 

Upon  the  trial  of  the  cause  upon  the  issue  joined  upon  the 
plea  of  the  general  issue  to  the  common  counts  of  the  plain- 
tiff's declaration,  the  defendant  objected  to  the  admissibility 
of  said  check  in  evidence  under  said  common  counts;  and  al- 
so that  the  default  entered  against  the  plaintiff  for  not  reply- 
ing to  the  special  plea  in  bar  of  the  two  special  counts  upon 
said  check,  in  the  plaintiff's  declaration,  created  a  bar  to  a  re- 
covery upon  the  check,  under  the  common  counts  of  said 
declaration.  The  check  was,  however,  received  in  evidence, 
and  exception  taken  by  the  defendant 

Evidence  was  also  introduced  tending,  among  other  things, 
to  show  the  presentation  of  said  check  for  payment  on  June 
8,  1861,  and  the  refusal  of  the  bank  on  wThich  it  was  drawn 
to  pay  the  same,  except  in  depreciated  Illinois  currency,  the 
defendant  having  no  other  funds  on  deposit  there  at  the  date  of 
the  check  or  since,  to  meet  said  check,  except  such  depreciated 
currency  (of  which,  however,  he  had  at  all  times  between 
May  14th  and  June  8th,  more  than  $874  on  deposit),  which 
the  plaintiff  refused  to  receive,  and  demanded  current  money; 
that  a  specie  account  would  have  been  paid  by  the  bank  at 
any  time  between  the  date  of  said  check  and  June  8,  1861, 
although  on  the  latter  date  the  bank  was  insolvent;  that  on 
August  25,  1861,  said  defendant  checked  out  of  said  bank 
$874  ($262.25  in  Illinois  currency  being  then  left  to  his  cred- 
it), said  check  being  paid  by  said  bank,  and  defendant  realizing 
thereon  sixty-five  cents  per  dollar;  that  the  market  value  of 
said  depreciated  currency  continued  to  depreciate,  and  was 
less  on  June  8,  1861,  than  on  May  14th;  that  in  the  first  part 
of  the  next  week  after  June  8,  1861,  plaintiff's  attorney  in- 
formed defendant  that  he  would  be  looked  to  make  said  check 
good. 

The  court,  subject  to  exceptions  by  defendant,  instructed 
the  jury  on  behalf  of  the  plaintiff,  in  substance,  as  follows: 

(1.)  That  the  word  "  dollars,"  in  said  check,  meant  dollars 
in  lawful  money  of  the  United  States,  and  could  not  be  ex- 
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plained  by  verbal  agreement,  custom,  or  any  mercantile  or 
other  usage,  to  mean  otherwise;  and  that  all  evidence  intro- 
duced to  establish  such  custom  or  usage  should  be  disregarded. 

(2.)  That  depreciated  bank  notes  were  not  lawful  money  of 
the  United  States.  That  the  check  in  question  called  for  $874 
in  lawful  money  of  the  United  States,  and  was  payable  in  coin 
if  demanded,  or  in  current  money;  and  that  if  the  jury  found 
that  on  the  date  of  said  check,  the  only  account  kept  by  de- 
fendant with  said  bank  was  a  depreciated  paper  money  ac- 
count, in  terms,  composed  of  depreciated  Illinois  or  other  bank 
notes,  and  that  on  this  account  said  bank  would,  at  all  times, 
at  and  from  the  date  of  the  check  until  its  presentation  on  the 
8th  of  June,  1861,  have  refused  payment  thereof  in  lawful 
money -of  the  United  States,  or  its  equivalent,  or  in  other 
funds  than  such  depreciated  paper;  and  that  the  holder  of  the 
check  would  have  refused  at  all  times  to  receive  such  depreci- 
ated bank  notes,  or  other  than  lawful  money,  or  its  equivalent 
in  par  or  current  funds;  and  if  they  found  that  said  bank,  up 
to  and  on  June  8,  1861,  would  have  paid  it  in  full,  if  it  had 
been  drawn  against  a  deposit  account  or  specie  or  par  funds, 
in  case  defendant  then  had  had  such  account;  and  if  the  jury 
further  found  that  said  check  was  presented  for  payment  June 
8,  1861,  and  payment  thereof  then  demanded  and  refused  by 
said  bank,  except  in  such  depreciated  bank  notes,  and  that 
defendant  was  notified  thereof,  then  the  delay  in  presentment 
did  not  damage  the  defendant,  and  he  was  liable  to  plaintiff 
for  the  full  amount  of  the  check,  with  interest  at  six  per  cent* 
per  annum  from  June  8th,  1861;  and  that  the  plaintiff's  right 
to  recover  in  this  action  would  not  be  defeated,  even  if  they  also 
found  that  at  the  time  demand  of  payment  was  made,  the 
bank  was  insolvent  and  unable  to  pay  its  deposits,  dollar  for 
dollar,  in  the  lawful  money  of  the  United  States. 

(3.)  That  the  payee  of  said  check,  immediately  upon  receiv- 
ing it  from  the  defendant,  was  entitled  to  receive  its  face  in 
coin  or  par  funds;  and  if  defendant  then  had  no  account  with 
the  bank  in  such  funds,  subject  to  draft  and  unappropriated; 
or  if  he  then  knew  that  the  bank  would  refuse  payment  of 
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said  check  in  such  funds,  he  was,  upon  demand  being  made  of 
the  bank,  liable  to  the  payee  for  the  amount  thereof  in  lawful 
money  of  the  United  States,  and  could  not  require  that  the 
check  be  presented  for  payment,  nor  to  be  notified  thereof,  as 
in  ordinary  cases  of  checks  against  par  funds  on  deposit  in 
bank. 

(4.)  That  the  holder  of  said  check  might  rightfully  refuse 
to  receive  depreciated  currency  in  payment,  and  failing  to  re- 
ceive par  funds  in  payment  from  the  bank,  he  had  a  right  to 
hold  defendant  liable,  provided  that,  under  the  previous  in- 
structions, he  did  not  forfeit  his  right  to  such  recourse  by  any 
action  or  inaction  which  would  have  the  effect  to  deprive  him 
of  such  right;  and  that  if  the  jury  found,  from  the  whole  evi- 
dence, that  the  defendant  was  not,  in  fact,  injured  by  said 
check's  not  being  presented  before  June  8th,  1861,  he  was  lia- 
ble upon  it. 

The  court,  also,  of  his  own  motion,  and  in  the  absence  of 
counsel,  the  jury  having  retired,  instructed  the  jury: 

That  if  the  jury  found  that  the  defendant  had  suffered  any 
damage  in  consequence  of  plaintiff's  failure  to  present  said 
check,  they  might  deduct  such  damage  from  the  amount  of 
the  check  and  interest.  But  that  they  should  examine  the 
testimony  carefully  to  ascertain  what  damage  the  drawer  of 
the  check  sustained,  if  any,  by  reason  of  such  delay. 

The  verdict  and  judgment  were  for  the  plaintiff  for  the  face 
of  the  check,  and  interest  thereon;  and  upon  appeal  it  was 
assigned  for  error:  (1)  That  plaintiff  was  allowed  to  support 
by  evidence  and  recover  under  the  common  counts,  on  the 
same  cause  of  action  declared  upon  in  the  two  special  counts 
of  the  declaration,  to  which  a  valid  special  plea  had  been  in- 
terposed by  defendant,  and  judgment  rendered  in  his  favor 
thereon;  (2)  The  giving  of  erroneous  instructions  on  plaint- 
iff's behalf ;  (3)  That  the  verdict  was  not  supported  by  the 
evidence. 

McAllister,  Jewett  <&  Jackson,  for  appellant.  A.  W.  Win- 
dett,  for  appellee. 
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*Walkek,  C.  J.     The  plaintiff  was  called  and  de-  [412*] 
faulted,  for  want  of  a  replication  to  defendant's  plea 
to  the  first  and  second  counts  of  the  declaration.     The  plaint- 
iff had  failed  to  reply  within  the  time  required  by  a  rule  of 
the  court.    A  judgment  was  entered  that  the  defendant, 
as  to  those  counts,  go  hence  without  day.     This  *pre-  [413*] 
sents  the  question  as  to  the  effect  of   this  judgment. 
It  is  contended  by  plaintiff  in  error,  that  this  judgment  is  a 
bar  to  a  future  recovery  on  the  cause  of  action  described  in 
those  counts,  whether  in  the  same  or  a  different  action. 

Sir  William  Blackstone,  in  his  commentaries,  says,  "  that 
when  the  plaintiff  neglects  to  deliver  a  declaration  for  two 
terms  after  the  defendant  appears,  or  is  guilty  of  other  delays 
or  defaults  against  the  rules  of  law,  in  any  subsequent  stage 
of  the  action,  he  is  adjudged  not  to  follow  or  pursue  his  rem- 
edy as  he  ought  to  do,  and  thereupon  a  nonsuit  or  non  prose- 
quitur is  entered;  and  he  is  said  to  be  non  prossed."  3  Blk. 
Com.,  296.  The  defendant  in  error  was  then  non  prossed  as 
to  the  first  and  second  counts  of  his  declaration  by  this  de- 
fault. 

Archbold,  in  his  Treatise  on  Practice,  vol.  2,  p.  229,  says,  a 
judgment  of  non  pros,  is  final  for  costs  only.  In  Tidd's  Prac- 
tice it  is  said,  "  if  the  plaintiff  do  not  reply,  sur-rejoin,  or  sur- 
rebut within  the  time  limited  by  the  rule  or  order,  for  further 
time,  the  defendant  may  sign  judgment  of  non  pros.  He  says 
such  a  judgment  is  final,  on  which  the  defendant  may  tax  his 
costs  and  take  out  execution.  If,  as  Blackstone  says,  it  is  a 
judgment  of  nonsuit,  or,  as  Archbold  says,  it  is  a  final  judg- 
ment for  costs  only,  there  can  be  no  pretense  that  it  operates 
to  bar  a  future  recovery  in  that  or  any  other  action.  Its  only 
effect  is  to  turn  the  plaintiff  out  of  the  court,  on  the  cause  of 
action  non  prossed^  leaving  him  at  liberty  to  proceed  for  its 
recovery  precisely  as  though  the  declaration  or  count  non 
prossed  had  never  been  filed. 

It  will  also  be  found  that  the  practice  sanctions  the  right  to 
take  such  a  judgment  as  to  a  part  of  the  cause  of  action,  in- 
stead of  the  whole  declaration.     Dardsly  v.  Cook,  4  Barn.  & 
Vol.  XXXV.  —  16  941 
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Cress.,  292.  It  then  follows  that  the  default,  in  not  replying 
to  the  plea  in  this  case,  was  well  taken  to  those  counts,  and 
that  it  did  not  create  a  bar  to  a  recovery  under  the  common 
counts,  upon  the  check  described  in  the  first  and  second  counts. 
It  was  admissible  under  the  common  counts,  and  there  was  no 
error  in  permitting  it  to  be  read  to  the  jury.  If  this  had  been 
a  non  pros,  of  a  part  of  an  entire  cause  of  action,  we 
[414*]  are  not  ^prepared  to  say,  that  the  result  would  not 
have  been  different  as  to  that  cause,  especially  if  it  was 
indivisible  in  its  character;  but  that  question  is  not  now  be- 
fore us  for  decision. 

The  questions  of  diligence,  in  presenting  the  check  for  pay- 
ment, and  whether  loss  resulted  from  failing  to  do  so  at  an 
earlier  period,  as  well  as  its  legal  effect,  were  all  fairly  pre- 
sented to  the  jury  by  the  instructions.  The  evidence  warranted 
the  verdict.  Nor  do  we  on  this  record  discover  any  error  for 
which  the  judgment  should  be  reversed.  It  is,  therefore, 
affirmed. 

Judgment  affirmed. 


Cyrus  Bentley  vs.  William  Sill,  impleaded  with  Joseph  H. 

Martin. 

Landlord  and  Tenant  :  Liability  to  pay  rent  suspended  by  eviction.1 
Where  a  building  was  demised  for  sleeping  rooms,  which  consisted  ap- 
parently of  four  walls;  but  one  of  the  walls  of  which,  to  which  the 
roof  of  the  demised  premises  was  firmly  joined,  and  which  contained 
a  chimney  of  the  demised  building,  did  not  belong  to  the  landlord ; 
and  after  the  demise  and  possession  taken  by  the  tenant,  but  before 
the  rent  sued  for  had  accrued,  the  owner  of  said  wall  raised  his  en- 
tire  building,  thereby  lifting  said  wall  six  feet,  necessarily  breaking 
in  the  roof,  destroying  the  use  of  the  chimney,  and  rendering  the 
building  unfit  for  the  purpose  for  which  it  was  rented :    Held,  that  the 

1  See  Hatfield  v.  Fullerton,  24  111.,  279;  Leadbeater  v.  Roth,  25  id.,  587; 
Wright  v.  Lattin,  38  id.,  293;  Smith  v.  Wise,  58  id.,  141;  Hayner  v.  Smith, 
63  id.,  430 ;  Lynch  v.  Baldwin,  69  id.,  210 ;  Leopold  v.  Judson,  75  id.,  536. 
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tenant,  when  he  rented  the  building,  had  a  right  to  suppose  the  land- 
lord was  the  owner  of  the  four  walls  inclosing  it,  or,  if  not,  of  an 
easement  in  said  wall ;  that  it  was  the  landlord's  duty,  when  said  wall 
was  raised,  to  protect  his  tenant,  and  that  such  disturbance  was  equiv- 
alent to  an  eviction,  and  suspended  to  that  extent  the  tenant's  liabil- 
ity to  pay  rent. 

Appeal  from  the  Circuit  Court  of  Cook  County. 
The  case  is  stated  by  the  court. 

Gyrus  Bently,  for  appellant,  Burnham  db  Martin,  for 
appellees. 

*Bbeese,  J.  This  suit  was  originally  commenced  [415*] 
before  a  justice  of  the  peace,  by  Bentley  against  Sill, 
for  two  months'  rent  of  a  building  in  Chicago,  which  he  had 
rented  to  one  Martin,  for  whom  Sill  was  security.  A  judg- 
ment was  rendered  in  favor  of  Sill  and  an  appeal  taken  by 
Bentley  to  the  circuit  court,  where  ajudgment  was  also  found 
in  favor  of  Sill.     Bentley  brings  the  case  here  by  appeal. 

The  defense  relied  upon  in  the  circuit  court  was,  in  brief, 
an  eviction  of  the  premises  by  reason  of  having  become  unten- 
antable by  the  laches  of  the  plaintiff,  or  so  disturbed  in  the 
enjoyment  of  them,  that  Martin  was  obliged  to  abandon  them. 

At  the  time  of  the  demise,  the  building  consisted  apparently, 
of  four  walls;  but  it  appeared  on  trial  of  the  case,  that  the 
east  wall  belonged  to  J.  Y.  Scammon,  the  west  wall  belonged 
in  part  to  the  plaintiff,  and  the  end  walls  on  the  north  and 
south  to  the  plaintiff.  The  roof  was  of  boards,  covered  with 
gravel  and  tar,  and  the  whole  firmly  joined  to  the  Scammon 
wall.  The  studding  supporting  the  roof  was  spiked  into  the 
Scammon  wall.  This  wall  also  formed  the  east  side  of  the 
chimney  of  the  demised  building. 

After  the  demise  and  possession  by  the  defendant,  but  be- 
fore the  rent  sued  for  had  accrued,  Scammon  raised  his  entire 
building,  thereby  lifting  up  what  was  the  east  wall  of  the  de- 
mised building  six  feet.  In  doing  this  the  roof  was  necessar- 
ily broken  in,  the  use  of  the  chimney  was  destroyed,  and  aa 
the  proof  shows,  the  building  was  rendered  unfit  for  the  pur- 
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pose  for  which  the  defendant  had  leased  it.  The  building 
was  rented  for  sleeping  rooms,  at  an  annual  rent  of  five  hun- 
dred dollars. 

We  do  not  deem  it  necessary  to  go  over  the  grounds  of 
claim  and  defense  occupied  by  the  parties  here;  it  is  sufficient 
to  say  that  Martin  when  he  rented  this  building,  had  a  right 
to  suppose  the  plaintiff  was  the  owner  of  the  four  walls  in- 
closing it,  or  if  not,  he  had  an  easement  in  Ihe  Scammon  wall. 
It  appears,  he  had  no  such  easement;  and  the  defend- 
[416*]  ant  has  been  *so  disturbed  in  the  enjoyment  of  the 
building  by  the  lawful  act  of  Scammon,  as  to  be  ob- 
liged to  abandon  it. 

We  are  satisfied  it  was  the  plaintiff's  duty,  when  Scammon 
raised  his  building,  to  meet  the  exigency  and  protect  his  ten- 
ant. The  first  fault  was  his  in  not  doing  so;  and  he  ought 
not  to  be  permitted  to  recover  rent  for  the  months  claimed. 
This  disturbance  by  Mr.  Scammon  was  equivalent  to  an  evic- 
tion, and  suspended,  to  that  extent,  the  payment  of  the  rent. 
Halligan  v.  Wade,  21  111.,  470;  Wade  v.  Halligan,  1§  id., 
507;    White  v.  Walker,  31  id.,  422. 

The  judgment  must  be  affirmed. 

Judgment  affirmed. 


Walter  Cowan  vs.  Ephraim  Smith. 

Motion  for  New  Trial:  Absence  of  a  material  witness;  newly  discovered 
testimony ;  affidavit. 
A  motion  for  a  new  trial,  founded  on  the  absence  of  a  material  witness, 
or  upon  newly  discovered  testimony,  should  be  supported  by  the  affi- 
davits of  the  witnesses  by  whom  it  is  proposed  to  prove  the  facts  re- 
lied upon,  or  some  excuse  should  be  shown  for  not  obtaining  them. 

Appeal  from  Circuit  Court  of  Marshall  County. 
Assumpsit  by  appellee  against  appellant,  the  verdict  and 
judgment  in  the  circuit  court  being  for  plaintiff. 
The  case  is  sufficiently  stated  in  the  opinion. 
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Bangs  c§  Shaw,  for  appellant.     Burns  eft  Cummins,  for 
appellee. 

*Beokwith,  J.  •  After  a  verdict  against  the  defend-  [417*] 
ant,  lie  moved  for  a  new  trial  on  the  ground  of  the  ab- 
sence of  a  material  witness.  The  overruling  of  this  motion 
is  now  assigned  as  error.  A  motion  for  a  new  trial,  founded 
on  the  absence  of  a  material  witness,  or  upon  newly  discovered 
testimony,  should  be  supported .  by  the  affidavits  of  the  wit- 
nesses by  whom  it  is  proposed  to  prove  the  facts  relied  upon; 
or,  some  excuse  should  be  shown  for  not  obtaining  them. 
Cummins  v.Waldren,  4  Blackf.,  307;  Denn  v.  Jforrell,  1 
Hall,  S.  C,  382;  Gibson  v.  The  State,  9  Ind.,  264;  1  Graham 
&  Waterm.  on  New  Trials,  210;  3  id.,  1067,  et  seq.  The 
motion  in  the  present  case  was  made  solely  upon  the  appel- 
lant's affidavit,  and  it  states  no  excuse  for  not  procuring  the 
affidavit  of  the  witness.  In  this  respect  it  was  clearly  insuf- 
ficient; and  the  motion  for  a  new  trial  made  thereon  was 
properly  overruled. 

The  judgment  of  the  court  below  is,  therefore,  affirmed. 

Judgment  affirmed. 


Ichabod  W.  Clark  vs.  Samuel  Lewis. 

Summary  Proceedings  to  Divest  Title  must  be  strictly  pursued.1 
In  all  summary  proceedings  to  divest  a  party  of  title  to  his  property,  the 
law  authorizing  the  proceeding  must  be  strictly  pursued,  or  the 
whole  transaction  will  be  void. 

Pojndmaster's   Sales:     Validity  of,  must  be  established   by  purchaser 

claiming  thereunder? 

A  person,  who  has  purchased  an  animal  at  a  sale  made  by  a  poundmas- 

ter  under  a  town  ordinance,  when  sued  by  the  former  owner  for  its 

recovery,  must  establish  the  validity  of  the  sale  by  showing  the  au- 

1  See  Charles  v.  Waugh,  ante,  315. 

8  As  to  the  necessity  of  judicial  proceedings,  see  Poppen  v.  Holmes,  4.i 
111.,  360;  Bullock  v.  Geomble,  45  id.,  218;  Willis  v.  Legris,  id.,  289. 
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thority  of  the  poundmaster  to  seize  the  property  and  make  the  sale ; 
such  authority  cannot  be  presumed,  and  the  mere  proof  of  the  sale, 
without  proof  that  the  animal  was  in  that  situation  which  the  ordi- 
nance had  designated  to  authorize  the  poundmaster  to  make  the  seiz- 
ure and  sale,  will  not  suffice. 

Same:  Of  animals  found  running  at  large.1 
Under  a  town  ordinance  authorizing  the  taking  up  and  sale,  after  ten 
days'  notice,  of  certain  animals  found  going  at  large  in  the  town  dur- 
ing a  certain  part  of  the  year,  the  poundmaster  has  no  authority  to  act 
unless  the  animal  was  running  at  large,  and  at  a  time  prohibited  by 
the  ordinance.  If  it  was  not  at  large  when  taken  up  by  himself  or 
others,  by  detaining  the  property  he  becomes  a  trespasser;  and  the 
act  of  impounding  being  in  such  case  unauthorized  and  illegal,  a 
purchaser  at  his  sale  would  acquire  no  title  to  the  property. 

Same  :  Notice  of  sale. 
Where  such  ordinance  requires  that  not  less  than  ten  days'  notice  shall 
be  given  before  a  sale  of  the  animals  impounded  shall  be  made,  this  is 
an  essential  prerequisite  to  the  validity  of  such  a  sale,  and  cannot  be 
dispensed  with  by  the  officer.  An  abridgment  of  the  time  for  the 
shortest  period  will  avoid  the  sale. 

Same  :    Animals  impounded  must  be  sold  separately. 
The  poundmaster  has  no  right  to  sell  two  impounded  animals,  belonging 
to  different  owners,  together  on  the  same  bidding;  but  must  offer  and 
sell  them  separately. 

Replevin  :  When  a  demand  is  necessary. 
Where  the  defendant  in  replevin  was  a  bailee,  or  his  possession  of  the 
property  in  controversy  was  lawful  in  its  inception,  a  demand  is  in- 
dispensable before  bringing  suit,  and  in  such  case  a  demand  after 
suit  brought  would  be  insufficient.  But  where  his  possession  was 
acquired  wrongfully,  a  demand  is  unnecessary. 

Same  :    Same. 
No  demand  is  necessary  before  bringing  replevin  against  the  purchaser 
of  an  animal  at  an  unauthorized  sale  thereof  by  a  poundmaster  under 
a  town  ordinance,  as  the  possession  of  the  defendant  in  such  case  is 
wrongful. 

Error  to  Circuit  Court  of  Woodford  County. 

Replevin  by  defendant  in  error  against  plaintiff  in  error. 

The  horse  in  controversy  was  claimed  by  the  defendant  un- 
der a  sale  of  the  same  to  him  by  the  poundmaster  of  the  town 
of  Minonk,  by  virtue  of  the  ordinance  stated  in  the  opinion. 

1  As  to  what  is  a  running  at  large,  see  Kinder  v.  Gillespie,  63  111.,  88; 
Town  of  Collingsville  v.  Scanland,  58  id.,  221. 
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It  appeared  that  said  horse,  when  taken  into  the  pound  by  the 
poundmaster,  was  neither  saddled,  bridled  nor  haltered,  and 
was  received  by  the  poundmaster  from  two  small  girls  who 
had  driven  him  thither,  but  there  was  no  other  evidence  of  the 
circumstances  attending  its  capture.  The  circumstances  con- 
nected with  the  advertisement  and  sale  are  sufficiently  stated 
in  the  opinion. 

The  verdict  and  judgment  in  the  circuit  court  were  for  the 
plaintiff,  and  the  points  for  determination  upon  error  are  as  to 
the  necessity  of  a  demand  before  bringing  suit,  and  whether 
the  evidence  established  defendant's  asserted  title. 

John  J.  Weed,  for  plaintiff  in  error.  Clark  and  Keller ', 
for  defendant  in  error. 

*Walker,  C.  J.  In  this  case  the  town  ordinance  [420*] 
appears  not  to  have  been  observed,  in  taking  up  and 
in  selling  the  horse  in  controversy.  The  ordinance  provided, 
that  if  cattle,  horses,  mules,  asses,  hogs,  sheep  or  goats,  shall 
be  found  going  at  large,  in  the  town,  at  any  time,  except  be- 
tween the  first  and  fifteenth  days  of  February  in  each  year, 
the  poundmaster  shall  take  them  up  and  impound  them. 
Also,  when  such  animals  shall  have  been  so  impounded,  it 
shall  be  the  duty  of  the  poundmaster,  within  twenty-four 
hours,  to  post  up  notices  in  three  of  the  most  public  places  in 
the  town,  stating  when  the  animal  was  taken  up,  giving  a 
description  of  the  same,  and  that  it  will  be  sold  at  the  pound 
on  a  day  to  be  named,  not  less  than  ten  nor  more  than  twelve 
days  from  the  time  the  notice  shall  be  given.  It  also  requires 
the  sale  to  be  made  between  the  hours  of  one  and  four  o'clock 
in  the  afternoon  of  the  day  specified  for  the  sale. 

In  this  case  we  will  not  discuss  the  question,  whether  the 
town  has  transcended  their  powers  in  the  provisions  of  their 
ordinance,  or  whether  they  have  the  power  in  this  summary 
mode  to  sell  property  at  large  in  violation  of  the  ordinance. 
But  even  if  it  were  conceded  that  no  such  objection  exists,  it 
is  a  fundamental  principle  of  justice,  that  in  all  summary  pro- 
ceedings, to  divest  a  party  of  title  to  his  property,  the  law 
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authorizing  the  proceeding  must  be  strictly  pursued,  or  the 
whole  transaction  will  be  void.  In  all  cases  where  the  party 
whose  rights  are  to  be  affected  has  no  actual  notice,  and  can- 
not be  heard  in  support  of  his  rights,  it  is  no  more  than  reason- 
able and  proper  that  a  strict  compliance  with  the  requirements 
of  the  law,  under  which  the  proceeding  is  conducted,  shall  be 
regarded  as  essentially  necessary  to  the  divestiture  of  his  title. 
The  case  of  Rex  v.  Croke,  1  Cowper,  26,  is  the  leading  case 
upon  this  question.  It  announces  the  rule  that  where  by 
statute  a  special  authority  is  given  to  particular  persons  affect- 
ing the  property  of  individuals,  it  must  be  strictly  pur- 
sued, and  appear  so  on  the  face  of  their  proceedings. 
[421*]  This  rule  has  *been  generally,  if  not  uniformly,  recog- 
nized and  applied  by  the  English  and  American  courts. 
It  has  been  repeatedly  applied  in  this  court  to  the  sale  of  land 
for  taxes,  and  other  like  proceedings.  Under  all  constitu- 
tional governments  the  property  of  the  citizen  or  subject  is 
guarded  with  scrupulous  care.  In  such  governments  the  citi- 
zen can  only  be  deprived  of  his  property  in  accordance  with 
law,  and  to  do  otherwise  would  not  only  be  unjust  but  des- 
potic. In  all  just  and  enlightened  communities,  it  is  the 
policy  of  their  government  only  to  deprive  its  subjects  of 
their  property  and  other  rights  by  a  judicial  decision,  after 
being  duly  notified  that  the  proceeding  has  been  instituted? 
and  reasonable  time  and  opportunity  been  afforded  to  be  fully 
heard.  In  all  departures  from  this  policy  the  courts  have 
always  been  rigid  in  requiring  a  strict  compliance  with  the 
requirements  authorizing  the  proceeding. 

Under  this  ordinance  the  poundmaster  could  have  no  author- 
ity to  act,  unless  the  animal  was  running  at  large,  and  at  a 
time  prohibited  by  the  ordinance.  If  it  was  not  at  large 
when  taken  up,  by  himself  or  others,  by  detaining  the  prop- 
erty he  became  a  trespasser.  He  only  acquires  the  right  to 
impound  an  animal  when  it  is  found  at  large  in  violation  of 
the  ordinance.  Were  he  to  impound  an  animal  not  subject  to 
such  a  proceeding,  the  act  being  unauthorized  and  illegal,  a 
purchaser  at  his  sale  would  acquire  no  title  to  the  property. 
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Having  no  right  to  sell,  he  could  confer  no  title  to  the  pur- 
chaser. And  when  the  poundmaster  is  sued  for  the  property 
he  could  only  justify  his  acts,  like  an  officer  under  an  execu- 
tion, by  showing  his  authority.  Whilst  the  officer  who  can 
produce  the  execution,  regular  on  its  face,  is  justified  in  seiz- 
ing the  property  of  the  defendant,  the  poundmaster,  to  justify 
his  acts,  would  be  obliged  to  prove  that  the  animal  was  in 
that  situation  which  the  ordinance  had  designated  to  authorize 
him  to  make  the  seizure  before  he  would  be  justified.  The 
mere  fact  that  they  are  officers  of  the  law  does  not  constitute 
a  justification  for  seizing  or  selling  property,  but  the  author- 
ity to  do  so  must  be  shown. 

*A  person  having  purchased  any  article  of  personal  [422*] 
property  at  a  sheriff's  or  constable's  sale,  and  sued  by 
the  former  owner  for  its  recovery,  must  derive  and  show  his 
title  through  and  by  an  execution  against  the  claimant,  and  a 
sale  by  the  officer.  In  such  a  case,  the  mere  proof  of  a  sale 
would  not  suffice  to  establish  the  transfer  of  the  defendant's 
title  to  the  purchaser.  Nor  has  the  law  created  any  greater 
or  different  presumptions  in  favor  of  sales  made  by  a  pound- 
master  than  such  acts  performed  by  a  sheriff  or  constable. 
In  either  case  the  validity  of  the  sale  must  be  established,  by 
showing  the  authority,  which  cannot  be  presumed.  In  the 
one  case,  it  is  done  by  documentary  evidence,  whilst  in  the 
other  it  is  necessarily  oral.  In  the  latter  case  it  may  be  diffi- 
cult to  show  the  authority  to  seize  the  property  and  make  the 
sale,  but  that  does  not  dispense  with  its  production. 

The  ordinance  requires  that  not  less  than  ten  days'  notice 
shall  be  given  before  a  sale  shall  be  made.  This  is  an  essen- 
tial prerequisite  to  the  validity  of  such  a  sale,  and  cannot  be 
dispensed  with  by  the  officer.  An  abridgment  of  the  time 
for  the  shortest  period  must  avoid  the  sale.  This  require- 
ment is  not  discretionary  or  merely  directory,  but  it  is  sub- 
stantial and  essential,  and  its  observance  is  peremptorily  re- 
quired. In  the  case  under  consideration,  the  notices  were 
given  on  the  27th  day  of  July,  and  the  sale  was  made  on  the 
4th  of  the  following  August.     Thus,  as  it  will  be  seen,  only 
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eight  days  intervened  between  the  time  of  giving  the  notice 
and  making  the  sale.  This  was  in  the  direct  violation  of  the 
ordinance.  By  this  proceeding  the  owner  was  deprived  of 
two  days  within  which  to  find  his  horse,  to  pay  the  charges 
and  release  his  property.  He  probably  had  no  notice  that  his 
horse  had  been  impounded;  but  even  if  he  had,  the  ordinance 
gave  him  two  more  days  within  which  to  release  his  property, 
and  he  was  in  no  default  until  the  time  had  expired,  and  until 
he  make  default  no  steps  can  be  taken  against  him;  until  the 
expiration  of  the  time  specified  in  the  ordinance,  he  forfeited 
no  right  and  neglected  no  duty. 

Nor  had  the  poundmaster  any  right  to  sell  the  two 
[*423]  horses  ^together,  on  the  same  bidding.  They  should 
have  been  offered  separately.  The  horses  belonged  to 
different  owners,  and  it  was  manifestly  opposed  to  their  sev- 
eral interests  that  they  should  be  thus  sold.  It  was  calculated 
to  discourage  competition  among  bidders,  and  thus  depress  the 
price.  But  if  this  were  not  so,  there  was  no  means  of  ascer- 
taining how  much  each  horse  brought  at  the  sale.  Suppose 
the  two  horses  had  sold  for  one  hundred  and  fifty  dollars; 
who  could  determine  how  much  each  owner  would  be  entitled 
to  receive?  It  is  apparent  that  if  such  a  sale  could  be  sanc- 
tioned it  would  produce  confusion  and  inconvenience  and  in- 
duce litigation.     Such  a  sale  cannot  therefore  be  sustained. 

It  was,  however,  urged  that  the  demand  of  the  property 
was  not  sufficient  to  authorize  a  recovery.  It  appears  not  to 
have  been  made  until  after  the  suit  was  commenced.  Had 
the  defendant  below  been  a  bailee,  or  had  his  possession  other- 
wise been  lawful  in  its  inception,  a  demand  before  suit  was 
commenced  would  have  been  indispensable.  But  inasmuch  as 
his  possession  was  wrongful,  a  demand  was  unnecessary.  In 
the  case  of  Woodward  v.  Woodward,  14  111.,  466,  the  court 
say  that  in  order  to  maintain  the  action  of  replevin,  it  is 
necessary  to  prove  that  the  defendent  had  acquired  possession 
of  the  property  wrongfully;  or  that  he  had  it  under  his  con- 
trol and  refused  to  surrender  it  to  the  plaintiff  on  a  demand 
by  him.  This  action  is  based  upon  the  wrongful  taking  or 
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detention  of  property;  and  hence  the  necessity  of  a  demand, 
to  put  a  defendant  in  the  wrong  when  he  acquired  the  pos- 
session legally.  Plaintiff  in  error  having  acquired  no  title 
to  the  property  by  his  purchase,  his  possession  was  wrongful. 
Being  wrongfully  in  possession,  a  demand  was  unnecessary; 
consequently,  the  fourth  instruction  given  for  plaintiff  could 
not  have  misled  the  jury  to  the  prejudice  of  plaintiff  in  error. 
Nor  do  we  perceive  any  error  in  this  record;  and  the  judg- 
ment of  the  court  below  must  therefore  be  affirmed. 
Judgment  affirmed. 


*Riciiakd  Mason  vs.  William  Dousay.        [424*] 

Contracts  :    Governed  by  the  law  of  the  place  of  performance.1 
Where  a  contract  is  made  in  one  state  to  be  performed  in  another,  the 
law  of  the  place  of  performance  must  govern;  for  it  is  reasonable 
the  parties  would  naturally  have  in  view  the  laws  of  the  place  where 
the  contract  is  to  be  performed  and  to  be  enforced. 

Foreign  Bills  of  Exchange:  Governed  by  the  law  of  the  place  where 
payable. 
Thus,  where  a  bill  of  exchange  was  drawn  in  Michigan  in  favor  of  a 
Michigan  payee,  on  a  person  residing  and  having  his  place  of  busi- 
ness in  Chicago,  and  was  accepted  in  Chicago,  it  was  held  to  be  a  for- 
eign,  and  not  an  inland  bill,  notwithstanding  the  drawee  also  had  a 
mill  and  store  and  office  at  the  place  in  Michigan  where  the  bill  was 
drawn,  and  where  he  spent  a  portion  of  his  time;  and,  therefore,  that 
the  bill  must  be  governed  by  the  law  of  this  state  respecting  accept- 
ance, and  not  by  the  law  of  Michigan. 
Were  this  bill  an  inland  bill,  and  were  all  the  facts  connected  with  it  to 
transpire  in  Michigan,  the  law  of  that  state  should  be  applied  to  as- 
certain the  rights  of  the  parties. 

Same  :    Acceptance  may  be  verbal. 
Under  the  law  of  this  state  a  verbal  acceptance  of  a  bill  of  exchange  is 
valid  and  binding.2 

1  See,  on  this  subject,  Adams  v.  Robertson,  37  111.,  45;  Davenport  v. 
Karnes,  70  id.,  465,  where  the  rule  was  applied  to  a  marriage  contract; 
Evans  v.  Anderson,  78  id.,  558. 

*  Phelps  v.  Northup,  56  111.,  156;  Sturges  v.  Fourth  National  Bank,  75 
id.,  595. 
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Same  :  What  is  sufficient  proof  of  acceptance. 
Where  a  bill  was  drawn  in  Michigan,  May  14, 1861,  on  a  person  residing 
and  having  a  place  of  business  in  Chicago,  and  was  alleged  to  have 
been  accepted  in  Chicago;  and  the  proof  on  this  point  was  that  in 
the  summer  of  1861,  toward  fall,  payment  of  the  bill  was  demanded 
at  a  place  in  Michigan ;  that  the  drawee  looked  the  draft  over,  and 
said  "  it  was  all  right;  and  that  he  had  told  Mr.  Dousay  [the  payee] 
that  he  would  pay  it  in  the  course  of  thirty  or  sixty  days,"  it  was 
held,  that  the  inference  the  court  below  was  authorized  to  draw  from 
this  declaration  was,  that  the  payee  had  theretofore  presented  the  bill 
at  the  place  where  payable,  and  that  the  drawee  had  accepted  it  and 
promised  to  pay  it.  And,  the  holder  being  required  to  present  it  in  a 
reasonable  time  to  the  drawee  at  his  place  of  business,  the  presump- 
tion was  that  the  bill  was  accepted  within  a  reasonable  time  after  its 
date,  and  in  the  regular  and  usual  course  of  business. 

Pleading  :    Foreign  law  as  a  defense  must  be  specially  pleaded.1 
When  a  foreign  law  is  relied  upon,  either  for  the  recovery  of  a  right,  or 
as  a  defense,  the  law  must  be  pleaded  and  proved  as  any  other  fact. 
Chumasero  v.  Gilbert,  24  111.,  293,  approved. 

Appeal  from  Superior  Court  of  Chicago. 
Assumpsit  by  appellee  against  appellant,  the  judgment  in 
the  court  below  being  for  the  plaintiff. 
The  case  is  sufficiently  stated  by  the  court. 
The  errors  insisted  upon  are: 

(1)  That  the  finding  of  the  court  below  upon  the  issues 
joined  was  contrary  to  the  law  and  the  evidence. 

(2)  That  the  evidence  of  the  law  of  Michigan  (Comp.  Laws 
of  1857,  ch.  31,  p.  408,  sec.  7)  offered  by  defendant  to  prove 
that  by  that  law  a  verbal  acceptance  was  not  valid,  was  not 
admitted. 

(3)  In  not  allowing  defendant  to  make  the  defense  of  the 
invalidity  of  the  acceptance  sued  on,  under  the  law  of  Michi- 
gan, where  it  was  insisted  such  acceptance  was  made. 

(4)  That  the  proof  was  insufficient  to  establish  a  valid  ac- 
ceptance. 

(5)  In  not  finding  for  the  defendant. 

(6)  In  holding  that  the  defense,  that,  by  the  law  of  Miclii 

» Palmer  v.  Marshall,  60  111.,  289. 
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gan,  a  verbal  acceptance  was  invalid,  was  inadmissible  under 
the  general  issue. 

Bumliam  &  Martin,  for  appellant.  Haines  dk  Story,  for 
appellee. 

*Breese,  J.     This  was  an  action  of  assumpsit  in  the  [431*] 
supreme  court  of  Chicago,  by  Dousay  against  Mason, 
as  acceptor  of  a  bill  of  exchange,  as  follows: 
"  $128.05.  Masonville,  14th  May,  1S61. 

"  K.  Mason,  Esq.:  Please  pay  to  William  Dousay  one  hun- 
dred and  twenty-eight  y§ oi  dollars,  and  charge  to  account  of 

"  Chicago,  111.  Nathan  D.  Inman." 

The  case  turns  upon  the  question  whether  the  proof  estab- 
lishes a  valid  acceptance  of  this  draft. 

The  appellant  insists,  as  the  bill  was  drawn  by  a  resident  of 
Michigan,  in  favor  of  a  Michigan  payee,  on  a  person  who  had 
a  mill  and  store  and  office  there,  and  where  he  spent  a  portion 
of  his  time,  it  must  be  regarded  as  an  inland  bill  of  the  state 
of  Michigan,  and  must  be  governed  by  the  laws  of  that  state, 
which  require  an  acceptance  to  be  in  writing. 

The  facts  show,  and  the  face  of  the  bill  shows,  that  it  was 
drawn  in  Michigan,  on  the  appellant  in  Chicago,  and  payable 
there,  where  the  appellant  resided  and  had  his  place  of  busi- 
ness. These  make  the  bill,  in  the  opinion  of  the  supreme 
court  of  the  United  States,  a  foreign  and  not  an  inland  bill. 
In  Buckner  v.  Finley  et  at,  2  Peters,  586,  Mr.  Justice  Wash- 
mGTON,  in  delivering  the  opinion  of  the  court,  says :  "  "We  are 
all  clearly  of  opinion  that  bills  drawn  in  one  of  these  (United) 
States,  upon  persons  living  in  any  other  of  them,  partake  of 
the  character  of  foreign  bills,  and  ought  so  to  be  treated." 

*There  can  be  no  doubt,  if  this  were  an  inland  bill,  [432*] 
and  all  the  facts  connected  with  it  were  to  transpire  in 
Michigan,  the  law  of  that  state  should  be  applied  to  ascertain 
the  rights  of  the  parties. 

But  where  a  contract  is  to  be  performed  in  another  place, 
as  in  the  case  of  a  foreign  bill,  drawn  in  one  state  and  made 
payable  in  another  and  accepted,  the  law  of  the  place  of  per- 
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formance  must  govern,  for  it  is  reasonable  the  parties  would 
naturally  have  in  view  the  laws  of  the  place  where  the  con- 
tract is  to  be  performed  and  to  be  enforced.  2  Pars,  on  Notes 
and  Bills,  320.  Reference  is  made  in  the  text  to  the  case  of 
Sherman  et  al.  v.  Gasset  et  al.,  decided  by  this  court  (4  Gil- 
man),  wherein  Mr.  Justice  Lockwood,  after  an  able  review  of 
all  the  cases  cited  on  the  argument,  says:  "  When  the  question 
is  settled  that  the  contract  of  the  parties  is  legal,  and  what  is 
the  true  interpretation  of  the  language  employed  by  them  in 
forming  it,  the  lex  loci  ceases  its  functions,  and  the  lex  fori 
steps  in  and  determines  the  time,  mode  and  the  extent  of  the 
remedy. 

In  the  same  book  we  find,  at  page  324,  the  doctrine  to  be, 
in  regard  to  bills  of  exchange  or  notes,  if  they  be  payable  in  a 
particular  place,  they  are  to  be  treated  as  if  made  there,  with- 
out reference  to  the  place  at  which  it  is  written,  or  signed  or 
dated.  And  in  this  the  text  is  supported  by  the  authorities 
to  which  reference  is  made  in  the  notes.  One  of  them  is  the 
case  of  Andrews  v.  Pond,  13  Peters,  77,  in  which  the  su- 
preme court  of  the  United  States  declared  the  general  princi- 
ple in  relation  to  contracts  made  in  one  place,  to  be  executed 
in  another,  to  be,  that  they  are  governed  by  the  law  of  the 
place  of  performance.  To  this  effect  are  the  cases  of  McAl- 
lister v.  Smith,  17  111.,  328,  and  Strawbvidge  v.  Robinson,  3 
Gilm,,  470. 

It  is  a  presumption  of  law  that  both  parties  to  such  a  con- 
tract know  the  law  of  the  place  in  which  the  paper  is  payable, 
and  that  both  parties  intend  that  this  law  shall  govern  the 
contract.     2  Pars,  on  Notes,  etc.,  326. 

The  bill  in  this  case  is  drawn  on  the  appellant  at  Chicago, 
and  so  averred  in  the  declaration,  and  the  acceptance  is 
[*433]  alleged  *to  have  been  in  Chicago.  These  facts  were 
traversed  by  the  plea  of  nonassumpsit.  Were  they 
proved?  The  first  fact  is  proved  by  the  face  of  the  bill.  As 
to  the  other  facts,  the  testimony  is,  that  sometime  in  the  sum- 
mer of  1861,  toward  fall,  he  demanded  payment  of  the  bill  of 
Mason  in  Delta  county,  Michigan;  that  Mason  looked  the 
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draft  over,  and  said  "  it  was  all  right,  and  that  he  told  Mr. 
Dousay  that  he  would  pay  it  in  the  course  of  thirty  or  sixty 
days." 

The  inference  the  court  below  was  authorized  to  draw,  from 
this  declaration  of  appellant,  is,  that  Dousay  had  theretofore 
presented  the  bill  at  the  place  where  payable,  and  appellant  had 
accepted  it  and  promised  to  pay  it.  Why  else  should  he  have 
told  Dousay  he  would  pay  it  in  thirty  or  sixty  days,  if  he  had 
not  accepted  it?  The  presumption  is,  also,  that  the  bill  was 
accepted  within  a  reasonable  time  of  the  date  it  bears,  and  in 
the  regular  and  usual  course  of  business.  Roberts  v.  Bethell, 
14  Eng.  L.  and  Eq.,  218.  The  holder  of  such  paper  is  re- 
quired to  present  it  in  a  reasonable  time  to  the  party  at  his 
place  of  business.  The  proof  is,  that  appellant  resided  and 
had  a  place  of  business  in  Chicago,  and  the  presumption 
arises  from  the  declaration  of  appellant  made  in  Michigan 
that  appellee  had  in  a  reasonable  time  presented  it  to  him  for 
acceptance,  at  his  place  of  business  in  Chicago.  That  a  parol 
acceptance  is  valid,  there  is  no  dispute.  1  Pars,  on  Notes, 
etc.,  281. 

Upon  the  other  point,  that  the  court  excluded  the  copy  of 
the  law  of  Michigan,  offered  by  the  appellant  to  prove  that 
by  those  laws  a  verbal  acceptance  was  not  valid,  we  have  only 
to  say,  it  is  a  matter  of  no  importance  what  the  laws  of  that 
state  may  be  on  that  point,  as  this  case  was  not  governed  by 
that  law,  the  acceptance  having  been  made  in  Chicago,  where 
the  bill  was  payable. 

Could  the  laws  of  that  state  have  been  resorted  to  by  the 
appellant  for  a  defense,  according  to  the  decision  of  this  court 
in  Chumasero  v.  Gilbert,  24  111.,  293,  he  should  have  pleaded 
and  proved  such  foreign  laws. 

The  proof  of  acceptance  may  have  been  slight,  but 
it  was  *sufficient  to  satisfy  the  court  trying  the  case;  [434*] 
and  it  is  satisfactory  to  us  for  the  reasons  we  have  given. 

The  judgment  must  be  affirmed. 

Judgment  affirmed. 

Mr.  Justice  Beckwith,  dissenting. 

255 


434  OTTAWA, 


Blatchford  vs.  Milliken. 


Eliphalet  W.  Blatchford  vs.  Isaao  L.  Milliken. 

Promissory  Notes:  Whether  an  indorsement  in  blank  by  a  third  party  is 
a  guaranty  or  indorsement.1 
A  person  who  is  not  a  party  to  a  promissory  note  which  is  to  become  a 
valid  obligation  against  the  maker  upon  its  delivery  to  the  payee,  by 
writing  his  name  in  blank  upon  the  back  of  the  note,  is  presumed  to 
assent  to  the  obligation  of  a  guarantor. 

Same  :    Same. 

.  But  where  the  note  creates  no  valid  obligation  against  the  maker,  and 
can  create  none,  until  it  is  indorsed  and  transferred  by  the  payee 
(as  where  the  note  is  payable  to  the  maker  or  order),  the  presumption 
is  that  a  person  writing  his  name  in  blank  upon  the  back  of  the  note, 
assumes  the  obligation"  of  an  indorser.  Inasmuch  as  the  note  can 
never  have  any  validity  until  the  name  of  the  payee  appears  upon  it 
as  indorser,  the  person  writing  his  name  in  blank  upon  the  note 
(prior  to  its  indorsement  by  the  payee  in  this  case)  understands  that, 
when  the  note  takes  effect,  his  name  will  appear  upon  it  as  a  second 
indorser,  and  it  is  reasonable  to  conclude  that  such  was  the  position 
which  he  intended  to  occupy. 
Same:  Same:  Assignee  takes  with  notice  of  apparent  obligations  of  the 
indorsees. 

All  persons  receiving  a  note  thus  payable  and  so  indorsed,  are  apprised 
of  the  apparent  obligations  of  the  indorsers,  and  if  they  rely  upon  any 
other  obligation,  it  is  their  duty  to  ascertain  whether  it  exists.  From 
the  nature  of  a  note  payable  to  the  maker's  own  order,  it  is  known 
what  the  law  win  presume  was  the  intention  of  the  parties  indorsing 
it  in  blank ;  and  if  any  agreement  is  written  over  the  signature  incon- 
sistent with  such  presumption  (as  a  guaranty  of  payment,  in  this  case) 
it  is  the  duty  of  persons  receiving  the  note  to  ascertain  how  and  by 
what  authority  it  was  written  there. 
Indorsements  in  Blank.  Must  be  filled  consistently  with  the  nature  of 
instrument.'1 

An  authority  to  fill  out  an  undertaking  over  a  signature  is  to  be  exer- 
cised consistently  with  the  nature  of  the  instrument  and  the  inten- 
tion of  the  parties. 

Thus,  an  indorsement  in  blank  by  a  third  party  of  a  note  payable  to  the 
order  of  the  maker  thereof,  cannot  be  filled  up  so  as  to  guaranty  the 
payment  of  the  note. 

1  See  White  v.  Weaver,  41  111.,  409 ;  Dietrich  v.  Mitchell,  43  id.,  40;  Pahl- 
man  v.  Taylor,  75  id.,  629 ;  Boynton  v.  Pierce,  79  id.,  145. 
8  See  Boyton  v.  Pierce,  79  111.,  145 ;  Weston  v.  Myers,  33  id.,  424. 
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Error  to  Superior  Court  of  Chicago. 

Assumpsit  by  plaintiff  in  error  against  defendant  in  error, 
as  guarantor   of  the  payment  of  the  following  promissory 
note: 
"  $200.  Chicago,  Nov.  26,  iSsp. 

"  Sixty  days  after  date,  for  value  received,  I  promise  to  pay 
to  myself  or  order  the  sum  of  two  hundred  dollars,  with  inter- 
est after  due  at  10  per  cent.  George  F.  Crocker." 

This  note  was  indorsed  as  follows: 

"  George  F.  Crocker." 

"  November  26,  iS$p. 

"  For  value  received,  I  guaranty  the  payment  of  the  with- 
in note  at  maturity.  Calvin  D'Wolf. 

"  For  value  received,  I  guaranty  the  payment  of  the  with- 
in note  at  maturity.     Nov.  26,  1859.  I.  L.  Milliken." 

It  appears  that  the  above  note,  after  being  executed  by 
Crocker,  and  before  it  was  indorsed  by  him,  was  signed  on  its 
back  in  blank  by  D'Wolf  and  Milliken,  over  whose  signatures 
the  above  guaranties  were  then  written,  and  the  note  after- 
wards indorsed  by  Crocker  and  given  by  him  to  Blatchford  to 
take  up  certain  mortgages  held  by  Blatchford  against  a  per- 
son named  Hughes,  which  Blatchford  had  agreed  to  surrender 
upon  receiving  Crocker's  note  guarantied  by  D'Wolf  and 
Milliken. 

The  judgment  in  the  court  below  was  for  the  defendant ; 
and  the  point  to  be  determined  upon  error  is  whether  Milli- 
ken's  liability  is  that  of  an  indorser  or  a  guarantor. 

IT.  T.  Steele^  for  plaintiff  in  error.  A.  Garrison,  for  de- 
fendant in  error. 

*  Beckwith,  J.  It  is  the  settled  law  of  this  state  [439*] 
that  a  person  who  is  not  a  party  to  a  promissory  note 
which  is  to  become  a  valid  obligation  against  the  maker  upon 
its  delivery  to  the  payee,  by  writing  his  name  in  blank  upon 
the  back  of  the  note,  is  presumed  to  assent  to  the  obligation 
of  a  guarantor.  3  Scam.,  437;  3  id.,  497;  13  111.,  628;  14 id., 
240;  17  id.,  465;  31  id.,  636;  25  id.,  91.  But  where  the  note 
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creates  no  valid  obligation  against  the  maker,  and  can  create 
none,  until  it  is  indorsed  and  transferred  by  the  payee,  the 
presumption  is  that  a  person  writing  his  name  in  blank  upon 
the  back  of  the  note  assumes  the  obligation  of  an  indorser. 
Inasmuch  as  the  note  can  never  have  any  validity  until  the 
name  of  the  payee  appears  upon  it  as  an  indorser,  the  person 
writing  his  name  in  blank  upon  the  note  understands  that, 
when  the  note  takes  effect,  his  name  will  appear  upon  it  as 
a  second  indorser,  and  it  is  reasonable  to  conclude  that  such 
was  the  position  which  he  intended  to  occupy.  Bouge  v. 
Mellick,  25  111.,  91;  Bigelow  v.  Colton,  13  Gray  (Mass.), 
309;  Lake  v.  Stetson,  13  id.,  310;  Capp  v.  Bice,  13  Gray,  403, 
405,  n.  All  persons  receiving  a  note  thus  payable  and  so 
indorsed  are  apprised  of  the  apparent  obligations  of 
[440*]  the  Endorsers,  and  if  they  rely  upon  any  other  obliga- 
tion, it  is  their  duty  to  ascertain  whether  it  exists. 
Any  other  obligation  is  dehors  the  instrument.  An  authority 
to  fill  out  an  undertaking  over  a  signature  is  to  be  exercised 
consistently  with  the  nature  of  the  instrument  and  the  inten- 
tion of  the  parties.  From  the  nature  of  a  note  payable  to  the 
maker's  own  order,  it  is  known  what  the  law  will  presume 
was  the  intention  of  the  parties  in  indorsing  it  in  blank;  and 
if  any  agreement  is  written  over  the  signature  inconsistent 
with  such  presumption,  it  is  the  duty  of  the  persons  receiv- 
ing the  note  to  ascertain  how  and  by  what  authority  it  was 
written  there. 


Judgment  affirmed. 


Joachim    Lawrence,  for  the   use  of  Calvin  De  Wolf  vs. 
John  Schmidt. 

Bills  and  Checks  :  Notice  of  dishonor. 
The  drawer  of  a  draft  or  check  is  always  presumed  to  draw  upon  funds 
in  the  hands  of  his  banker;  and  hence,  before  he  can  he  held  liable 
for  nonacceptance  or  nonpayment,  he  must  have  due  notice  of  its 
dishonor,  so  that  he  may  protect  his  interests  and  secure  his  funds  iq 
the  hands  of  the  drawee. 
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Same:     Waiver  of  notice?  no  funds  on  deposit. 

The  drawer  of  a  draft  or  check  may  waive  notice  of  its  dishonor,  or  so 
act  as  to  amount  to  waiver  of  notice;  and  when  he  has  not  drawn 
against  funds,  his  interests  do  not  require  notice  of  nonacceptance 
or  of  nonpayment,  and  it  will  be  presumed  to  have  been  waived 
and  need  not  be  given  to  hold  the  drawer  liable.2 

Same  :    Drawer  must  provide  the  kind  of  funds  drawn  for. 
A  party  drawing  upon  another  must  provide  the  funds  and  the  kind  for 
which  he  draws,  for  its  payment;  and,  if  he  fails  to  do  so,  it  is  the 
same  as  if  no  funds  were  provided. 
Same  :    Payee  not  bound  to  receive  depreciated  funds.3 
The  payee  of  a  draft  or  check  for  current  funds  or  simply  for  a  certain 
number  of  dollars,  is  not  bound  to  receive  depreciated  funds  in  pay- 
ment. 

Same  :  Notice  of  dishonor. 
When  a  check  for  a  certain  number  of  dollars,  simply,  was  presented  on 
the  day  it  was  drawn,  and  payment  in  money  refused,  but  offered  in 
depreciated  bank  bills,  the  drawer  having  no  other  funds  on  deposit; 
and  no  notice  of  nonpayment  was  given  to  the  drawer  till  after  the 
drawee's  failure  in  the  following  month :  Held,  that  no  notice  was 
necessary,  and  that  the  drawer  was  liable.4 

Appeal  from  Recorder's  Court  of  Chicago. 

Action  brought  by  appellant  against  appellee  upon  the  fol- 
lowing check: 

"  Chicago,  May  16,  1861. 

"  Edward  I.  Tinkham  &  Co. :  Pay  to  Joachim  Lawrence 
or  bearer  twenty-five  dollars,  and  charge  the  same  to  account  of 

"  $25.00.  John  Schmidt." 

The  judgment  of  the  court  below  was  for  the  defendant; 
and  the  question  raised  upon  this  appeal  is,  whether  the 
drawer  of  said  check,  who,  when  it  was  presented  for  payment, 
had  on  deposit  with  Tinkham  &  Co.  nothing  but  depreciated 
bank  bills,  and  who  was  not  notified  of  the  nonpayment  of 
the  check  till  after  Tinkham  &  Co.'s  failure,  in  June,  1861, 
had  a  right  to  be  notified  of  such  nonpayment  before  his  lia- 
bility was  fixed. 

1  See  Strong  v,  King,  ante,  9. 
8  See  Howes  v.  Austin,  ante,  396. 

3  See  Howes  v.  Austin,  ante,  396. 

4  See  Howes  v.  Austin,  ante,  396 
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Garrison  dfc  Blanchard,  for  appellant.     A.  J.  Brown,  for 
appellee. 

[443*]  *Walker,  0.  J.  According  to  the  rules  of  the  mer- 
cantile law,  the  drawer  of  a  draft  or  check  must  -have 
due  notice  of  its  dishonor  before  he  can  be  held  liable  for  non- 
acceptance  or  nonpayment.  But  he  may  waive  such  notice, 
or  he  may  so  act  as  to  amount  to  a  waiver  of  notice.  It  is 
always  presumed  that  he  draws  upon  funds  in  the  hands  of 
his  banker,  and  hence  the  necessity  of  such  notice,  that  he 
may  protect  his  interest  and  secure  his  funds  in  the  hands  of 
the  party  on  whom  the  bill  is  drawn.  But  when  he  has  not 
drawn  against  funds,  the  necessity  for  notice  does  not  exist. 
When  he  has  not  provided  funds  for  the  payment  of  the  bill 
or  check,  he.  has  no  right  to  expect  that  it  will  be  honored, 
and  his  interests  do  not  require  notice  of  nonacceptance  or  of 
nonpayment.  In  such  a  case  he  is  presumed  to  have  waived 
notice,  and  it  need  not  be  given  to  hold  the  drawer  liable.  It 
has  even  been  held  to  be  a  fraud  to  draw  a  bill  or  check  where 
no  funds  have  been  provided  for  its  payment. 

In  the  case  of  the  Galena  Insurance  Company  v.  Kujpfer, 

28  111.,  332,  it  was  held  that  where  a  party  draws  for  current 

funds,  the  payee  is  not  bound  to  receive  depreciated  paper. 

A  party  drawing  upon  another  must  provide  the  funds,  and 

the  kind  for  which  he  draws,  for  its  payment.     If  he  fails  to 

do  so,  it  is  the  same  as  if  no  funds  were  provided.     The  payee, 

in  a  case  where  depreciated  funds  have  been  deposited,  and 

his  draft  is  for  current  funds,  is  not  bound  to  receive  the 

funds  on  deposit,  nor  is  the  drawee  bound  to  pay  other  and 

different  funds  than  those  placed  in  his  hands  by  the  drawer. 

In  this  case  the  check  was  drawn  for  money;  for  dollars  and 

not  for  bank  bills,  or  other  kinds  of  circulating  medium.    The 

check  was  presented  on  the  day  it  was  drawn,  and  payment  in 

money  was  refused,  but  bank  bills  at  thirty  to  forty 

[444*]    per  *cent.  discount  was  offered  and  refused.     It  also 

appears  that  the  drawer  did  not  have  cash  —  money  — 

in  the  hands  of  the  drawee,  and  hence,  notice  of  nonpayment 
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was  unnecessary.  He  had  no  right  to  believe  it  would  be 
paid  in  money,  or  that  the  holder  would  receive  depreciated 
bills.  Upon  its  nonpayment  the  drawer's  liability  was  fixed, 
without  any  steps.  The  court  below  therefore  erred  in  ren- 
dering judgment  in  favor  of  defendant,  and  it  must  be  re- 
versed and  the  cause  remanded. 
Judgment  reversed. 


Chakles  Clifford  vs.  The  Town  of  Eagle. 

Practice:  Dilatory  motions ;  waiver  by  appearance. 
Where  a  party  was  sued  before  a  justice  of  the  peace  in  an  action  of 
debt  for  obstructing  a  public  highway,  and  a  judgment  rendered 
against  him,  from  which  he  appealed  to  the  county  court,  where,  af- 
ter moving  for  and  obtaining  a  continuance  of  the  cause,  at  the  next 
term  the  appellant  moved  to  dismiss  the  cause  for  want  of  a  com- 
plaint in  writing  filed:  Held,  that,  if  a  written  complaint  on  oath 
was  necessary,  the  appellant  waived  it  by  appearing  in  the  cause  and 
moving  for  a  continuance.  The  motion  to  dismiss  being  of  a  dilatory 
character,  should  have  been  entered  at  the  earliest  moment. 

Highways  :  What  a  sufficient  description  of  the  road  laid  out. 
Where,  upon  an  appeal  to  the  supervisors  from  the  decision  of  the  com- 
missioners of  highways,  refusing  to  grant  a  petition  to  lay  out  a  road, 
on  a  hearing  before  the  supervisors,  their  order  showed — after  reciting 
the  application  to  the  commissioners  of  highways  to  lay  out  the 
road,  including  the  description  therein  contained,  viz.,  "  Commenc- 
ing at  the  northwest  corner  of  section  one,  township  thirty-one,  range 
two  east,  thence  south  to  the  southwest  corner  of  section  thirty-six, 
township  thirty-one,  range  two  east "  —  the  reversal  of  the  determina- 
tion of  the  commissioners,  and  an  order  that  a  road  be  laid  out,  pur- 
suant to  the  application  of  the  appellant,  as  follows:  "Commencing 
at  the  northwest  corner  of  section  one,  township  thirty-one,  range  two 
east  of  the  third  principal  meridian,  and  that  the  width  of  said 
road  be  four  rods,  the  courses  whereof,  according  to  a  plat  thereof 
which  we  have  caused  to  be  made  by  Joseph  H.  Wagner,  Eso.,  county 
surveyor,  etc.,  will  more  fully  appear;  which  plat  is  hereunto  at- 
tached and  made  part  hereof;"  and  the  plat  attached  to  said  order 
showed  the  route  of  a  road  commencing  at  the  northwest  corner  of 
section  one,  and  running  south  on  the  sectional  lines  to  the  south- 
west corner  of  section  thirty-six:  Held,  on  the  principle  of  the  max- 
im that  u  that  is  certain  which  can  be  rendered  certain,"  that,  as  a 
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reference  to  the  said  plat,  which  was  a  part  of  the  order  establishing 
the  road,  showed  the  commencement  and  end  of  the  road,  the 
course  and  distance,  the  description  of  the  road  was  reasonably  cer- 
tain and  was  sufficient. 

Same  :  Whether  damages  should  be  assessed  in  the  order  to  all  the  land  owners 
on  the  route. 
In  an  action  of  debt  for  obstructing  a  public  highway,  it  is  not  material 
to  the  defendant,  one  of  the  land  owners  along  the  route,  whether  the 
damages  upon  lajnng  out  the  road  were,  in  the  order,  assessed  to  all 
the  land  owners  on  the  route  or  not,  provided  they  were  assessed  to 
the  defendant.  The  others  may  have  released  their  right  to  damages 
or  may  not  have  been  entitled  to  any. 

Appeal  from  County  Court  of  La  Salle  County. 
The  case  is  sufficiently  stated  in  the  opinion. 
Gray,  Avery  &  Bushnell,  for  appellant.    Leland  c&  Blanche 
ard,  for  appellee. 

[449*]       *Breese,  J.    The  appellant  was  sued  before  a  justice 
of  the  peace  of  La  Salle  county,  in  an  action  of  debt, 
for  obstructing  a  public  highway,  and  a  judgment  rendered 
against  him,  from  which  he  appealed  to  the  county  court. 

After  moving  for  and  obtaining  a  continuance  of  the  cause, 
at  the  next  term  the  appellant  moved  to  dismiss  the  cause  for 
want  of  a  complaint  in  writing  filed. 

If  this  was  a  case  in  which  a  written  complaint  on  oath  was 
necessary,  the  appellant  waived  it  by  appearing  in  the  cause 
and  moving  for  a  continuance.  The  motion  to  dismiss  being 
of  a  dilatory  character,  should  have  been  entered  at  the  earliest 

moment. 
[450*]  On  the  merits  of  the  case  the  appellant  insists  there 
was  no  sufficient  order  for  the  road  which  it  was  charged 
he  had  obstructed.  Going  back  to  the  original  petition  for 
this  road,  we  find  it  described  thus:  " Commencing  at  the 
northwest  corner  of  section  one,  in  township  thirty-one,  range 
two  east  of  the  third  principal  meridian;  thence  south  to  the 
southwest  corner  of  section  thirty-six,  township  thirty-one, 
range  two  east  of  the  third  principal  meridian."  An  order 
was  prayed  for  a  survey  of  a  road  on  this  route.  Then  follows 
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a  list  of  the  lands,  with  the  owners'  names  on  the  route,  and 
through  which  the  proposed  road  would  run,  and  among  them 
is  the  appellant  as  owner  of  the  east  part  of  section  fourteen 
and  the  west  part  of  section  thirteen. 

The  commissioners  of  highways  refused  to  grant  the  peti- 
tion, whereupon  the  petitioners  took  an  appeal  to  three  super- 
visors of  the  county  to  reverse  this  decision.  On  a  hearing 
before  these  supervisors,  their  order  shows,  after  reciting  the 
application  to  the  commissioners  of  highways  to  lay  out  the 
road  as  above  described,1  that  the  determination  of  the  com- 
missioners in  refusing  to  lay  out  said  road  ought  to  be  re- 
versed, and  the  supervisors  do  therefore  order  and  adjudge 
that  the  determination  of  the  commissioners  be  reversed;  and 
they  further  order  that  a  road  be  laid  out  pursuant  to  the  ap- 
plication of  Luke  Conness,  commencing  at  the  northwest  cor- 
ner of  section  one,  township  thirty-one  (31)  north,  range  two 
east  of  the  third  principal  meridian,  and  that  the  witlth  of  the 
road  be  four  rods ;  the  courses  whereof,  according  to  a  plat 
thereof  which  we  have  caused  to  be  made  by  Joseph  II.  Wag- 
ner, county  surveyer  of  La  Salle  county,  will  more  fully  ap- 
pear, and  which  plat  is  herewith  attached  and  made  part  hereof. 
They  then  assess  the  damages  to  some  of  the  owners,  and 
among  them  to  the  appellant. 

The  plat  attached  and  made  part  of  the  order  of  the  super- 
visors, shows  the  route  of  a  road  commencing  at  the  north- 
west corner  of  section  one,  and  running  south  on  the  sectional 
lines  to  the  southwest  corner  of  section  thirty  six. 

It  is  an  old  and  familiar  maxim  of  the  law  that,  "  that  is 
certain  which  can  be  rendered  certain."     So  of  this 
road,  a  ^reference  to  the  plat  which  is  a  part  of  the  or-   [451*] 
der  establishing  the  road  shows  the  commencement 
and  end  of  the  road,  the  course  and  distance.     What  more 
could  be  desired  is  not  perceived. 

It  cannot  be  material  to  the  appellant  whether  the  damages 
were   assessed   to   all  the  land  owners  on  the  route  or  not. 

*This  recital  includes  the  said  first  mentioned  description  also. 
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They  were  assessed  to  him ;  the  others  may  have  released  their 
right  to  damages,  or  might  not,  possibly,  have  been  entitled 
to  any. 

We  cannot  but  think  there  was  reasonable  certainty  in  the 
route  of  this  road,  and  the  proceedings  to  obtain  it  perfectly 
regular  and  legal.    Town  v.  Town  of  Blackberry,  29  111.,  137. 

The  judgment  must  be  affirmed. 

Judgment  affirmed. 


Josephine  Barnard  vs.  William  H.  W.  Cushman. 

Chancery  Pleading:    What  the  stating  part  should  narrate. 
The  stating  part  of  a  bill  in  equity  should  narrate  the  facts  and  circum- 
stances upon  which  the  complainant  seeks  relief,  and  to  sustain  the  bill 
they  must  be  such  as  entitle  him  to  the  relief  sought.  The  bill  should 
contain  no  unnecessary  allegations. 

Same  :    Same. 

If  an  allegation  is  one  that  in  no  manner  tends  to  establish  the  com- 
plainant's  right,  and  is  of  no  benefit  to  the  defendant,  no  good  reason 
requires  it  to  be  made.  The  complainant  may  make  such  allegations 
as  tend  to  establish  his  right,  and  the  defendant  may  insist  upon  such 
as  he  is  entitled  to  for  his  own  benefit  and  advantage. 

Bill  to  Redeem  from  a  Mortgage:  What  it  should  allege;  offer  of  pay 
ment 
Where  the  complainant  seeks  as  grantee  of  the  equity  of  redemption  to 
redeem  from  a  mortgage,  and  states  in  his  bill  the  existence  of  the 
mortgage,  and  that  he  is  the  owner  of  the  equity  of  redemption,  these 
facts  are  all  that  are  required  to  give  him  a  prima  facie  right  to  re- 
deem. He  is  not  required  to  offer  to  pay  the  money  due  before  filing 
his  bill,  or  to  make  any  allegation  of  such  an  offer.  JS"or  need  he  of- 
fer in  and  by  his  bill  to  pay  the  amount  due  on  the  mortgage. 

Same  :  Same. 
The  complainant  in  a  bill  to  redeem  may  entitle  himself  to  costs  and  to 
a  suspension  of  interest,  by  a  proper  tender  of  the  amount  due  be- 
fore the  commencement  of  suit;  and,  under  such  circumstances,  to 
show  his  right  to  relief  in  those  respects,  the  allegation  of  an  offer  to 
pay  the  money  due  before  tiling  the  bill,  would  be  a  material  one,  but 
not  otherwise. 
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Equity:   He  that  asks  equity,  must  do  equity. 
The  maxim  that  "  a  party  asking  equity  must  offer  to  do  equity,"  applies 
to  cases  where  the  equity  required  to  be  offered  is  one  which  would 
not  be  enforced  without  the  offer. 

Same  :  Same. 
Where  such  an  offer  would  operate  as  a  waiver  of  a  forfeiture,  or  as  a  re- 
lease of  any  technical  right,  or  be  of  any  other  advantage  to  the  de- 
fendant, there  is  some  reason  in  requiring  it  to  be  made;  but  where 
the  offer  in  no  manner  tends  to  establish  the  complainant's  right,  and 
would  be  of  no  benefit  to  the  defendant,  it  is  unnecessary. 

Chancery  Practice  :  Bill  retained  for  amendment  upon  sustaining  demur- 
rer thereto. 
Where  a  bill  in  equity  should  contain  an  offer  to  pay  the  amount  due,  and 
a  demurrer  is  sustained  thereto  on  the  ground  of  the  insufficiency  of 
the  allegation  of  such  offer,  the  bill  should  not  be  dismissed,  but 
should  be  retained,  with  the  liberty  to  amend  the  offer  made  therein. 

Error  to  Circuit  Court  of  La  Salle  County. 

Bill  in  equity  to  redeem  from  a  mortgage,  filed  by  plaintiff 
in  error,  as  grantee  of  the  equity  of  redemption,  against  de- 
fendant in  error. 

The  mortgage  in  question  was  by  deed  absolute  on  its  face, 
executed  by  Z.  Barnard,  the  owner  of  the  premises,  and  sub- 
ject to  the  following  defeasance:  "  I  will  deed  to  Z.  Barnard 
the  house  he  lives  in  and  the  lots  on  which  his  shop  is  built 
and  now  occupied  by  him,  on  his  paying  to  me  such  sums  as 
may  be  fouud  due  to  me  now  or  hereafter,  according  to  an 
understanding  and  arrangement  between  said  Barnard  and  my- 
self. Provided,  also,  that  he  pays  all  demands  that  I  may  be 
security  for  him.  William  H.  W.  Cushman." 

The  bill  prayed  for  an  account  of  the  amount  due  and  for  a 
reconveyance  upon  payment  thereof;  and  offered,  upon  the 
premises  being  conveyed  to  complainant,  unincumbered,  to 
pay  the  amount  believed  by  complainant  to  be  due  the  mort- 
gagee on  account  of  the  dealings  between  him  and  the  mort- 
gagor, stated  to  be  about  $400,  though,  no  account  having 
been  kept  by  the  mortgagor,  the  exact  amount  due  could  not 
be  ascertained  by  complainant. 

The  defendant  filed  a  demurrer,  on  the  ground  that  the  bill 
contained  no  offer  of  payment  of  the  amount  due,  and  of  all 
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demands  against  Barnard,  for  the  payment  of  which  Cushman 
had  become  security. 

The  court  below  dismissed  the  bill. 

Leland  <&  Blanchard,  for  plaintiff  in  error.  Glover,  Cook 
c&  Campbell,  for  defendant  in  error. 

[454*]  *Becewith,  J.  The  stating  part  of  a  bill  in  equity 
should  narrate  the  facts  and  circumstances  upon  which 
the  complainant  seeks  relief,  and  to  sustain  the  bill  they  must 
be  such  as  prima  facie  entitle  him  to  the  relief  sought.  A 
fundamental  rule  of  pleading  forbids  all  unnecessary  allega- 
tions. There  is  no  difficulty  in  the  application  of  these  rules 
to  particular  cases.  If  an  allegation  is  one  that  in  no  manner 
tends  to  establish  the  complainant's  right,  and  is  of  no  benefit 
to  the  defendant,  no  good  reason  requires  it  to  be  made.  The 
complainant  may  make  such  allegations  as  tend  to  establish 
his  right,  and  the  defendant  may  insist  upon  such  as  he  is  en- 
titled for  his  own  benefit  and  advantage. 

In  the  case  under  consideration,  the  complainant  seeks  to 
redeem  from  a  mortgage.  She  states  in  her  bill  the  existence 
of  the  mortgage,  and  that  she  is  the  owner  of  the  equity  of 
redemption.  These  facts  are  all  that  are  required  to  give  her 
&  prima  facie  right  to  redeem.  She  was  not  required  to  offer 
to  pay  the  money  due  before  bringing  her  bill,  or  to  make  any 
allegation  of  such  offer.  She  might  have  entitled  herself  to 
costs  and  to  a  suspension  of  the  interest,  by  a  proper  tender  of 
the  amount  due  before  the  commencement  of  suit,  and  under 
such  circumstances,  to  show  her  right  to  relief  in  those  re- 
spects, the  allegation  would  be  a  material  one,  but  not  other- 
wise. From  the  facts  stated,  she  has  a  right  to  have  an  ac- 
count taken  of  the  sum  due  on  the  mortgage,  and  an  oppor- 
tunity to  pay  it.  This  right  does  not  depend  upon  any  offers  or 
concessions  which  she  might  make  by  her  bill,  but  upon  the 
fact  that  she  is  the  owner  of  the  equity  of  redemption,  and 
that  she  has  the  right  to  discharge  the  incumbrance  thereon. 
An  offer  in  the  bill  to  pay  the  amount  due  on  the  mortgage 
would  in  no  manner  tend  to  establish  the  complainant's  right 
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The  next  inquiry  is,  whether  such  an  offer  would  have  been 
Df  any  advantage  or  benefit  to  the  defendant.  If  not,  he  is 
not  entitled  to  have  it  made.  The  complainant  would  have 
the  same  right  to  dismiss  her  bill  before  a  decree,  whether 
the  offer  was  or  was  not  made.  If  made,  it  would  not  place 
her  under  any  greater  or  new  obligations  to  pay 
the  debt.  It  would  not  *  confer  upon  the  court  any  [455*] 
power  which  it  would  not  otherwise  have;  and  there 
is  no  conceivable  benefit  or  advantage  to  the  defendant  in 
having  such  an  offer  made.  We  understand  that  the  maxim, 
"  that  a  party  asking  equity  must  offer  to  do  equity,"  applies 
to  cases  where  the  equity  required  to  be  offered  is  one  which 
would  not  be  enforced  without  the  offer.  Why  should  a  de- 
fendant be  at  liberty  to  insist  upon  a  formal  offer  when  it  can 
be  of  no  benefit  to  him  or  to  any  one  else?  Under  circum- 
stances where  such  an  offer  would  operate  as  a  waiver  of  a 
forfeiture,  or  as  a  release  of  any  technical  right,  or  be  of  any 
other  advantage  to  the  defendant,  there  is  some  reason  in  re- 
quiring it  to  be  made;  but  where  the  offer  in  no  manner  tends 
to  establish  the  complainant's  right,  and  would  be  of  no 
benefit  to  the  defendant,  we  are  of  the  opinion  that  it  is  un- 
necessary. But  even  if  an  offer  should  have  been  made,  the 
bill  should  have  been  retained,  with  liberty  to  amend  the  offer 
made  therein. 

The  decree  of  the  court  is  reversed  and  the  cause  remanded. 

Decree  reversed. 


Francis  Staat  vs.  James  Y.  Evans. 

Assumpsit:     Waiving  the  tort  and  suing  in  assumpsit. 
If  one  person  converts  the  property  of  another  into  money  or  money's 
worth,  the  owner  may  waive  the  trespass,  and  recover  for  money  had 
and  received  to  his  use.1 

1  For  a  learned  discussion,  by  Hon.  T.  M.  Cooley,  of  the  right  to  waive  a 
tort  and  sue  in  assumpsit,  see  the  Bench  and  Bar  for  January,  1871,  vol.  2, 
p.  218,  where  the  authorities  are  quite  fully  collected. 
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Common  Counts  in  Assumpsit  :  Recovery  under,  in  case  of  variance  between 
evidence  and  the  special  counts. 
Where  the  plaintiff,  besides  declaring  upon  the  common  counts  in  as- 
sumpsit, also  declared  specially  upon  a  contract  under  which,  as  it 
was  alleged,  thirteen  steers  were  delivered  to  defendant,  to  be  fattened 
until  a  certain  dajr,  when  they  were  to  be  redelivered,  and  the  defend- 
ant to  be  paid  for  feeding  them;  and  the  breach  assigned  was  that 
defendant  did  not  deliver  them  at  the  time  agreed  on,  or  at  any  other 
time,  but  sold  them ;  and  the  evidence  showed  twelve  head  of  cattle 
to  have  been  received  by  defendant  under  the  agreement,  and  by  him 
converted  into  money:  Held,  that  even  if  there  was  a  variance  be- 
tween the  evidence  and  the  special  count,  a  recovery  might  be  had 
under  the  count  for  money  had  and  received.  The  object,  usually,  in 
adding  the  money  counts  is  to  avoid  the  effect  of  a  variance  under  the 
special  counts. 

Tender:     When  necessary   before  suit  brought  for  proceeds   of  property 
converted. 
Where  cattle  are  delivered  by  their  owner  to  another  to  be  kept  and  fat- 
tened till  a  certain  time,  when  they  are  to  be  redelivered  and  pay- 
ment made  for  feeding  them,  and  the  party  to  whom  they  are  de- 
livered, sells  them  and  converts  them  into  money,  in  an  action  of 
assumpsit  for  their  proceeds,  no  tender  of  the  sum  due  for  feeding 
them  is  necessary. 
Same  :     Before  bringing  replevin. 

In  an  action  of  replevin,  however,  for  the  recovery  of  the  cattle  them- 
selves, a  tender  would  have  been  necessary  unless  the  opposite  party 
had  rendered  it  impracticable. 

Same  :    Not  necessary  when  rendered  impracticable  by  defendant. 

Where  the  amount  to  be  paid  for  feeding  the  cattle,  in  such  case,  was  a 
certain  sum  per  pound  for  the  excess  in  their  weight  when  re- 
delivered to  the  owner,  over  their  weight  when  received  by  the  de- 
fendant; and  the  defendant,  at  the  time  the  demand  was  made,  had 
possession  of  the  cattle,  so  that  it  was  out  of  the  power  of  the  owner 
to  have  them  weighed,  so  as  to  ascertain  the  amount  to  be  paid  for 
feeding  them,  an  offer  on  the  part  of  the  defendant  to  redeliver  the 
cattle  upon  the  owner's  paying  him  for  feeding  them,  but  without 
permitting  them  to  be  weighed,  would  amount  to  nothing;  and  it 
seems  that  in  such  case  no  tender  would  be  necessary,  it  being  ren- 
dered impracticable  by  the  defendant. 

Interest:     Upon  value  of  property  converted. 

Where  cattle  are  delivered  by  the  owner  to  another  to  be  fattened  and 

returned  at  a  certain  day,  upon  payment  being  made  for  feeding 

them,  and  the  party  to  whom  they  are  delivered  sells  them  and  c  m- 

verts  them  into  money,  in  an  action  of  assumpsit  for  the  proceeds  of 
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the  cattle,  the  owner  will  be  entitled  to  interest  upon  the  value  of  the 
cattle,  from  the  time  of  the  demand  for  the  redelivery  of  the  cattle, 
made  after  the  time  fixed  for  their  redelivery,  till  the  date  of  the  trial 
of  the  cause. 

Error  to  Circuit  Court  of  Warren  County. 

Assumpsit  by  defendant  in  error  against  plaintiff  in  error. 

The  plaintiff,  besides  declaring  upon  the  common  counts, 
also  declared  specially  upon  a  contract  under  which,  as  it  was 
alleged,  thirteen  steers  were  delivered  by  the  plaintiff  to  the 
defendant  to  be  fattened  until  a  certain  day,  when  the  defend- 
ant was  to  redeliver  them  to  the  plaintiff,  and  to  be  paid  by 
the  plaintiff  a  certain  sum  per  pound  for  the  excess  in  their 
weight,  when  redelivered,  over  their  weight  when  received  by 
him. 

The  breach  assigned  was  the  nondelivery  by  defendant  to 
plaintiff  of  said  steers,  and  the  sale  of  them  by  defendant. 

The  evidence  showed  twelve  head  of  cattle  to  have  been  re- 
ceived by  the  defendant  under  said  agreement;  and  that,  upon 
their  being  demanded  of  the  defendant,  their  redelivery  to 
plaintiff  was  offered  upon  payment  being  made  of  the  amount 
due  the  defendant  for  feeding  them.  The  remaining  facts  are 
sufficiently  stated  in  the  opinion. 

The  judgment  below  was  for  the  plaintiff;  and  the  ques- 
tions for  determination  upon  error,  relate  to  the  effect  upon 
the  right  to  recover  under  the  common  counts,  of  the  alleged 
variance  between  the  evidence  and  said  special  count;  to  the 
necessity  and  practicability  of  a  tender  by  the  plaintiff  of  the 
amount  due  for  feeding  the  cattle;  and  to  the  correctness  of 
the  finding  of  the  jury;  all  of  which  are  sufficiently  stated  in 
the  opinion. 

II.  M.  Wead,  for  plaintiff  in  error.  A.  G.  JTirJcpatricJc,  foi 
defendant  in  error. 

*Walker,  C.  J.     The  declaration  in  this  case  con-  [457*] 
tained    the   usual    money   counts    and   a   count    for 
goods,  wares  and   merchandise,  in  ^addition    to   the  [458*] 
special  count.     The  evidence  shows  that  plaintiff  in 
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error  had  converted  the  cattle  into  money.  The  rule  is  firmly 
established  that,  if  one  person  converts  the  property  of  another 
into  money  or  money's  worth,  the  owner  may  waive  the  tres- 
pass, and  recover  for  money  had  and  received  to  his  use. 
Even  if  there  was  a  variance  between  the  evidence  and  the 
special  count,  no  reason  is  perceived  why  a  recovery  may  not 
be  had  under  the  count  for  money  had  aud  received.  The 
object,  usually,  in  adding  the  money  counts,  is  to  avoid  the 
effect  of  a  variance  under  the  special  counts. 

It  is  insisted  that  the  testimony  shows  that  the  cattle  be- 
longed to  the  son  of  defendant  in  error.  It  is  true  that  it 
does  appear  that  Albert  Evans  at  some  time  had  cattle  in  pos- 
session of  plaintiff  in  error,  but  it  fails  to  show  that  it  were  those 
in  controversy.  The  evidence  seems  to  show  that  it  was  a 
different  lot.  He  demanded  of  plaintiff  in  error  a  different 
number,  and  when  the  cattle  in  controversy  were  demanded 
by  defendant  in  error,  plaintiff  in  error  did  not  deny  that  de- 
fendant in  error  was  the  owner.  "We  are  of  the  opinion  that 
the  evidence  warranted  the  jury  in  finding  that  the  cattle  be- 
longed to  defendant  in  error. 

Plaintiff  in  error,  at  the  time  the  demand  was  made,  had 
possession  of  the  cattle,  and  it  was,  therefore,  out  of  the  power 
of  defendant  in  error  to  have  them  weighed,  so  as  to  ascertain 
the  amount  to  be  paid  for  feeding  them.  They  had  been 
weighed  with  other  cattle,  and  defendant  in  error  could  not 
thereby  ascertain  the  weight  so  as  to  make  a  tender  of  the 
specific  sum  due  for  feeding  the  cattle.  When  plaintiff  in 
error  offered  to  deliver  the  cattle,  upon  defendant  in  error 
paying  him  for  feeding  them,  unless  he  had  permitted  defend- 
ant in  error  to  have  them  wTeighed,  the  offer  amounted  to 
nothing.  But  in  this  form  of  action  we  are  unable  to  see  that 
any  tender  was  necessary.  If  defendant  in  error  did  fail  to 
make  a  tender  when  it  was  practicable  for  him  to  have  done  so, 
will  any  one  contend  that  he  was  thereby  deprived  of  his  title 
to  the  cattle,  and  that  plaintiff  in  error  became  the  owner? 
And  even  if  the  failure  to  make  the  tender  had  that 
[159*]  effect,  it  *could  only  amount  to  a  sale,  and  would  leave 
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plaintiff  in  error  indebted  to  defendant  in  error  for  their 
value,  with  the  right  to  recover  under  the  appropriate  com- 
mon count.  If  this  were  an  action  of  replevin  for  the  re- 
covery of  the  cattle  themselves,  then  a  tender  would  have  been 
essential  to  a  recovery,  unless  the  opposite  party  had  rendered 
it  impracticable. 

No  objections  are  perceived  to  the  instructions  as  given. 
They  announced  the  law  correctly  as  applied  to  the  evidence 
in  the  case.  They  were  not  calculated  to  mislead,  nor  do  we 
think  they  did  mislead  the  jury  in  their  finding. 

Some  objections  were  interposed  to  the  correctness  of  the 
amount  found  by  the  jury.  They  seem  to  have  allowed  the 
weight  of  the  twelve  head  of  cattle  at  the  time  they  went  into 
the  possession  of  plaintiff  in  error.  Eleven  head  of  these 
weighed  12,525  pounds,  and  supposing  the  other  was  of  aver- 
age weight  of  the  eleven  head,  it  would  give  a  total  of  13,662 
pounds,  and  this  at  two  and  one-half  cents  per  pound,  would 
give  the  sum  of  $341.55 ;  add  to  this  the  sum  of  $61.50  for 
three  years'  interest  on  the  first  sum,  and  we  have  the  sum  of 
$403.05,  the  amount  of  the  verdict.  It  appears  that  the  cattle 
were  to  be  delivered  to  defendant  in  error  on  the  12th  day  of 
March,  1859,  but  the  demand  was  not  made  until  some  days 
later.  The  trial  was  had  in  April,  1862,  making  full  three 
years  between  the  demand  and  the  trial,  for  which  period  it 
was  proper  to  allow  interest.  Thus  it  is  seen  that  the  amount 
found  by  the  jury  was  correct.  We  have  no  hesitation  in  say- 
ing that  the  verdict  of  the  jury  was  warranted  by  the  evidence, 
and  the  judgment  of  the  circuit  court  must  be  affirmed. 

Judgment  affirmed. 
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[460*]  *The  County  of  Cook  et  al.  vs.  The  Chicago,  Bub- 

LINGTON    &    QuiNCY    KaILROAD    COMPANY. 

Easements  :  Contract  for  a  right  to  pass  over  the  land  of  another;  for  right 
to  run  trains  over  another  railroad. 
The  allegation  in  a  bill  to  enjoin  the  collection  of  a  tax  assessed  upon 
rolling  stock  of  a  railroad  company,  that  the  trains  of  such  railroad 
company  are  run  over  a  section  of  the  road  of  another  railroad  com- 
pany  under  a  contract  of  lease,  in  consideration  of  a  stipulated  rent 
for  the  right  and  privilege  of  using  the  road  for  that  purpose,  only 
imports  that  the  railroad  company  first  mentioned  had  the  right  and 
privilege  of  running  its  trains  over  such  road  under  a  contract. 

Same  :    Same. 
A  contract  for  the  right  to  pass  over  the  lands  of  another  is  an  easement 
extending  only  to  a  temporary  disturbance  of  the  owner's  possession. 
Same  :    Interest  of  grantee  of  the  easement. 
The  grantee  of  such  an  easement,  is  not  the  owner  or  occupant  of  the 
estate  over  which  it  is  granted.    So,  the  mere  running  of  trains  over  the 
road  of  another  railroad  company  under  a  mere  easement  or  license, 
does  not  make  the  company  running  them  an  occupant  with  any 
vested  interest  in  the  road. 

Taxation  :  Of  rolling  stock  of  railroads. 
Under  the  statute,  providing  that  "  the  rolling  stock  of  railroad  compa- 
nies shall  be  listed  and  taxed  in  the  several  counties,  towns  and  cities 
pro  rata,  in  proportion  as  the  length  of  the  main  track  in  each  coun- 
ty, town  or  city,  bears  to  the  whole  length  of  the  road,"  while  the 
court  was  not  prepared  to  say  that  a  leased  road  might  not  be  a  part 
of  the  main  track  of  the  lessee  within  the  meaning  of  the  statute,  it 
was  clearly  of  the  opinion  that  a  road  over  which  a  company  occa- 
sionally ran  its  trains  under  a  mere  easement  or  a  license,  was  not  any 
part  of  its  main  track,  and,  it  was  held,  that  a  company  running  its 
trains  over  the  road  of  another  company  under  a  mere  easement  or  li- 
cense was  not  thereby  liable  to  be  assessed  for  its  rolling  stock  in  the 
county  in  which  it  so  ran  its  trains. 

Injunction  :    To  restrain  collection  of  a  tax.1 
While  the  supreme  court  considers  it  settled  that  a  court  of  equity  will 

1  See,  generally,  Drake  v.  Phillips,  40  111.,  388;  Vieley  v.  Thompson,  44 
id.,  9;  Supervisors  v.  Campbell,  42  id.,  490;  Cleyborn  v.  Postlewaite,  43  id., 
428;  Darling  ».  Gunn,  50  id.,  424;  Supervisors  «.  Webster,  53  id.,  141; 
Munson  v.  Miller,  66  id.,  380;  First  Nat.  Bank  v.  Cook,  77  id.,  622;  Town 
of  Lebanon  v.  Ohio  &  M.  R'y  Co.,  id.,  539;  Porter  v.  R.  I.  &  St.  L.  R- 
R.  Co..  76  id.,  561. 
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never  entertain  a  bill  to  restrain  the  collection  of  a  tax  except  ia 
cases  where  the  tax  is  unauthorized  by  law,  or  where  it  is  assessed  upon 
property  not  subject  to  taxation,  said  court  has  never  held  that  it 
would  take  jurisdiction  in  such  excepted  cases  without  special  cir- 
cumstances showing  that  the  collection  of  the  tax  would  be  likely  to 
produce  irreparable  injury  or  cause  a  multiplicity  of  suits.  As  to 
what  special  circumstances  are  necessary  to  entitle  a  party  to  relief 
in  equity  in  cases  where  a  tax  is  unauthorized  by  law,  or  where  it  is 
assessed  upon  property  not  subject  to  taxation  (the  parties  in  this 
case  having  by  stipulation  released  the  error  of  the  court  below  in 
taking  jurisdiction  of  this  case),  the  court  express  no  opinion. 

Remedy  at  Law  where  a  tax  is  illegally  collected. 
Ordinarily,  a  party  of  whom  a  tax  is  illegally  collected  has  an  ample 
remedy  at  law,  by  an  action  of  trespass  against  the  officer  collecting 
it,  or  of  assumpsit  to  recover  back  the  money  paid. 

Same. 
Thus,  where  a  tax  is  illegally  assessed  upon  the  rolling  stock  of  a  rail- 
road company  by  a  county  in  which  its  trains  run  upon  the  road  of 
another  company  under  a  mere  easement  of  the  road,  the  company 
first  mentioned  may,  after  paying  the  tax,  bring  an  action  against  the 
county  and  receive  the  money  back. 

Appeal  from  Superior  Court  of  Chicago. 
The  case  is  sufficiently  stated  in  the  opinion. 
Clark,  Cornell  dh  Norton,  for  appellants.     Walker  &  Dex- 
ter, for  appellee. 

*  Beckwith,  J.  This  is  a  suit  in  equity  to  restrain  [463*] 
die  appellant  and  its  treasurer  from  collecting  a  tax 
assessed  by  its  board  of  supervisors  upon  the  rolling,  stock  of 
the  appellee.  The  bill  alleges  that  the  appellee  was  author- 
ized to  construct  and  maintain,  and  that  it  has  constructed 
and  is  operating  a  railroad  from  Junction,  in  Du  Page  county, 
to  Galesburg,  in  Knox  county,  and  that  it  does  not  own  or 
operate  any  railroad  in  Cook  county.  The  bill  further  alleges 
that  the  appellee  runs  its  trains  over  a  section  of  the  railroad 
of  the  Galena  and  Chicago  Union  Railroad  Company,  located 
in  Cook  county,  under  a  contract  of  lease;  paying  to  that 
company  a  stipulated  rent  for  the  right  and  privilege  of  so 
using  its  road ;  and  that  the  tax  was  assessed  for  such  running 
of  its  trains.  A  general  demurrer  was  filed,  which  was  over- 
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ruled,  and  a  decree  was  rendered  enjoining  the  collection  of 
the  tax. 

The  bill  does  not  state  the  nature  of  the  contract  between 
the  appellee  and  the  Galena  and  Chicago  Railroad  Company, 
with  sufficient  particularity  to  enable  us  to  determine  whether 
the  appellee  had  any  vested  interest  in  the  section  of  road 
over  which  it  runs  its  trains,  or  had  a  mere  license  to  run 
them;  nor  does  it  allege  the  number  or  kind  of  trains  run  — 
whether  they  were  passenger,  freight,  construction,  or  gravel 
trains ;  nor  the  regularity  with  which  they  run  —  whether 
regularly,  or  in  cases  of  extraordinary  emergency.  For  aught 
that  appears  from  the  bill,  the  trains  may  have  been 
[464*]  occasional  ones,  run  as  ^extraordinary  exigencies  re- 
quired. The  allegation  of  the  bill  that  the  trains  of 
the  appellee  were  run  over  the  section  of  road  in  question  un- 
der a  contract  of  lease,  in  consideration  of  a  stipulated  rent 
for  the  right  and  privilege  of  using  the  road  for  that  purpose, 
only  imports  that  the  appellee  had  the  right  and  privilege  of 
running  its  trains  under  a  contract. 

A  contract  for  the  right  to  pass  over  the  lands  of  another, 
is  an  easement,  extending  only  to  a  temporary  disturbance  of 
the  owner's  possession.  The  grantee  of  such  an  easement  is 
not  the  owner  or  occupant  of  the  estate  over  which  it  is 
granted. 

The  allegation  of  the  bill,  that  the  taxes  are  claimed  to  be 
legally  assessed  by  reason  of  such  running  of  trains,  is  clearly 
insufficient  to  justify  us  in  so  holding;  but  the  parties  under 
their  stipulation1  have  agreed  to  consider  it  as  a  fact,  stated  in 
proper  form. 

We  are  unable  to  perceive  any  liability  of  the  appellee  to 
be  assessed  for  its  rolling  stock,  merely  because  it  runs  its 

'This  stipulation  is  as  follows:  "  It  is  hereby  stipulated  and  agreed  by 
and  between  the  parties  to  the  above  entitled  cause,  that  the  sole  object  of 
said  cause  is  to  have  it  judicially  determined  whether  the  complainants 
are  liable  to  taxation  for  their  rolling  stock  in  the  county  of  Cook,  and  all 
technical  imperfections  in  the  pleadings  or  proceedings  are  hereby  ex- 
pressly waived  with  a  view  to  the  decision  of  this  simple  question." 
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trains  over  a  section  of  road,  under  a  mere  easement  or  license. 
The  companies  whose  railroads  terminate  in  Chicago,  for  con- 
venience in  receiving  and  delivering  freight  in  that  city,  use 
each  other's  roads;  and  no  one  has  supposed  that  each  com- 
pany was  liable  to  be  taxed  for  its  rolling  stock,  by  reason  of 
such  user  or  right  of  user.  It  was  insisted  in  argument  that 
the  appellee  was  an  occupant  of  the  section  of  road  over 
which  it  ran  its  trains ;  but  the  mere  running  of  trains  over  a 
road  does  not  make  the  company  running  them  an  occupant 
with  any  vested  interest  in  the  road. 

The  statute  provides,  that  "  the  rolling  stock  of  railroad 
companies  shall  be  listed  and  taxed  in  the  several  counties, 
towns  and  cities  pro  rata,  in  proportion  as  the  length  of  the 
main  track  in  each  county,  town  or  city  bears  to  the  whole 
length  of  the  road."  While  we  are  not  prepared  to  say  that 
a  leased  road  may  not  be  a  part  of  the  main  track  of  the  lessee 
within  the  meaning  of  the  statute,  we  think  it  clear  that  a 
road  over  which  a  company  occasionally  runs  its  trains  under 
a  mere  easement  or  a  license,  is  not  any  part  of  its  main 
track.  As,  according  to  the  allegations  of  the  bill,  and 
the  stipulation  *of  the  parties,  this  was  the  only  ground  [465*] 
for  assessing  the  tax,  we  have  no  hesitation  in  holding 
it  to  have  been  illegally  assessed. 

We  have  carefully  examined  the  former  decision  of  this 
court  in  regard  to  the  asserted  right  of  bringing  a  bill  in 
equity  to  restrain  the  collection  of  a  tax  illegally  assessed,  and 
we  have  been  unable  to  find  any  decision  asserting  equitable 
jurisdiction  in  such  cases  without  regard  to  special  circum- 
stances. 

In  Oowgill  v.  Long,  15  111.,  202,  a  bill  was  filed  to  restrain 
the  collection  of  a  tax,  and  the  court,  in  passing  upon  the  ob- 
jections to  its  validity,  say,  "  if  this  were  the  only  point  in 
the  case,  the  complainants  would  clearly  be  entitled  to  the  re- 
lief sought."  The  remark  was  an  incidental  one,  and  not  in- 
tended as  decisive  of  the  case.  Immediately  following  it  the 
court  proceeds  to  show  that  the  alleged  defects  had  been  rem- 
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edied  by  an  act  of  the  legislature,  and  on  that  ground  the 
relief  sought  was  denied. 

In  The  III.  Cent.  R.  R.  Co.  v.  The  County  of  McLean, 
17  111.,  291 ,  the  question  was  expressly  waived,  and  was  not 
considered.  In  Beverly  v.  Sabin,  20  111.,  357,  the  question 
was  not  raised  or  considered,  and  we  are  not  prepared  to  say 
that  the  bill  in  that  case  might  not  have  been  maintained  on 
the  ground  of  preventing  a  multiplicity  of  suits.  The  case 
cannot  be  considered  as  an  authority  upon  a  point  not  con- 
sidered by  the  court. 

In  the  Town  of  Ottawa  v.  Walker,  21  111.,  605,  the  court 
say,  "  when  the  law  has  conferred  no  power  to  levy  a  tax,  or 
in  case  a  person  or  an  officer  not  authorized  by  law  to  exercise 
such  a  power,  shall  levy  a  tax,  or  when  the  proper  persons 
shall  make  the  levy  for  purposes  on  the  face  of  the  levy  not 
authorized,  or  for  fraudulent  purposes,  a  court  of  equity  may 
stay  its  collection  by  injunction."  This  language  applied  to 
the  case  then  under  consideration,  in  which  the  court  had  ju- 
risdiction, to  prevent  multiplicity  of  suits,  was  strictly  accu- 
rate. 

In  The  Chicago,  Burlington  <&  Quincy  Railroad  Co.  v. 
Frary,  22  111.,  34,  the  jurisdiction  was  denied,  except  in  cases 
where  the  tax  itself  was  unauthorized  by  law,  or  where  it  was 
assessed  upon  property  which  was  not  subject  to  the 
[466*]  tax;  and  *in  these  cases  the  court  does  not  assert 
that  it  will  always  grant  relief.  The  case  then  before 
the  court  was  not  within  the  exceptions  mentioned,  and  the 
relief  sought  was  denied. 

In  Merritt  v.  Farris,  22  111.,  303,  the  court  says  that 
"equity  will  not  restrain  a  tax  levied  by  officers,  either  de 
jure  or  de  facto,  where  the  power  to  levy  a  tax  is  incident  to 
their  office;  and  that  mere  irregularities  and  informalities  in 
its  levy  or  collection  will  not  be  inquired  into  by  a  court  of 
equity;  but  that  parties  supposing  themselves  aggrieved  will 
be  left  to  seek  their  remedy  at  law."  In  that  case  the  defend- 
ants were  acting  as  directors  of  a  school  district,  and  the  court 
held  that  the  law  having  conferred  upon  them  power  to  levy 
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the  tax,  even  if  the  objections  to  it  were  well  founded,  a  court 
of  enquiry  had  no  power  to  grant  relief.  In  the  case  of  Munson 
v.  Miner,  22  111.,  594,  it  was  held  that  a  court  of  equity  had 
no  power  to  restrain  the  collection  of  a  tax  where  irregulari- 
ties and  informalities  had  occurred  in  its  assessment  and  levy. 
In  McBride  v.  The  City  of  Chicago,  22  111.,  574,  the  same 
rule  was  announced.  So,  in  Metz  v.  Anderson,  23  111.,  463, 
the  relief  sought  was  denied  on  the  same  ground.  In  CKane 
v.  Treat,  25  111.,  557,  the  question  was  not  considered,  but  the 
relief  sought  was  denied.  In  The  City  of  Peoria  v.  Kidder, 
26  111.,  351,  the  court  held  that  an  assessmeut  for  opening  a 
jtreet  was  so  far  in  the  nature  of  a  tax,  that  its  collection 
would  not  be  restrained  for  informalities  or  irregularities. 
While  we  consider  it  settled  that  a  court  of  equity  will  never 
entertain  a  bill  to  restrain  the  collection  of  a  tax  excepting  in 
cases  where  the  tax  is  unauthorized  by  law,  or  where  it  is  as- 
sessed upon  property  not  subject  to  taxation,  this  court  has 
never  held  that  it  would  take  jurisdiction  in  such  excepted 
cases,  without  special  circumstances,  showing  that  the  collec- 
tion of  the  tax  would  be  likely  to  produce  irreparable  injury, 
or  cause  a  multiplicity  of  suits. 

Ordinarily,  a  party  of  whom  a  tax  is  illegally  collected  has 
an  ample  remedy  at  law,  by  an  action  of  trespass  against  the 
official  collecting  it,  or  by  an  action  of  assumpsit  to  recover 
back  the  money  paid.  In  the  case  under  considera- 
tion of  the  *tax  was  an  illegal  one,  the  appellee  after  [467*] 
paying  it,  could  have  brought  his  action  against  the 
county  and  recovered  the  money  back.  Van  Doren  v.  The 
Mayor  of  JS7ew  York,  9  Paige,  388 ;  Haywood  v.  The  City 
of  Buffalo,  14  N.  Y.,  534;  Susquehanna  Bank  v.  Supervis- 
ors of  Broome  County,  25  id.,  312;  Greene  v.  Mumford,  5 
E.  I.,  472;  Dodd  v.  City  of  Hartford,  25  Conn.,  255. 

As  the  appellant  by  its  stipulation  has  released  the  error  of 
the  court  below  in  taking  jurisdiction  of  the  case,  we  desire 
to  be  understood  as  expressing  no  opinion  in  regard  to  what 
special  circumstances  are  necessary  to  entitle  a  party  to  relief 
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in  equity  in  cases  where  a  tax  is  unauthorized  by  law,  or 
where  it  is  assessed  upon  property  not  subject  to  taxation. 

Finding  the  matter  undetermined,  as  the  questions  neces- 
sarily arising  have  not  been  argued,  we  leave  them  as  we  find 
them.     The  decree  of  the  court  below  is  therefore  affirmed. 

Decree  affirmed. 


Frederick   W.  Mann  vs.  The   People  of  the   State  of 

Illinois. 

Bastardy  :    Prosecution  for,  a  civil  proceeding. 
A  prosecution  for  bastardy  is  a  civil  and  not  a  criminal  proceeding;  and 
hence,  to  warrant  a  conviction,  a  mere  preponderance  of  evidence  is 
sufficient,  and  it  is  not  necessary  that  the  evidence  exclude  all  rea- 
sonable doubt  of  guilt.1 

Same  :  Evidence  to  warrant  conviction  of. 
Where,  therefore,  it  was  proved  that  the  prosecuting  witness  was  delivered 
of  a  bastard  child  on  a  certain  day,  and  the  prosecuting  witness  tes- 
tified that  the  defendant  was  its  father,  and  there  was  no  evidence 
that  the  child  was  born  alive:  Held,  that  the  presumption  from  the 
ordinary  course  of  nature  that  the  child  was  born  alive  (which  the 
jury  had  aright  to  consider),  when  added  to  the  evidence,  preponder- 
ated in  favor  of  the  child's  being  born  alive,  and  was  sufficient  to 
warrant  a  conviction. 

Error  to  the  Circuit  Court  of  Kankakee  County. 
The  case  is  sufficiently  stated  in  the  opinion. 
C.  A.  Lake,  for  plaintiff  in  error.     D.  P.  Jones,  State's 
Attorney,  for  the  People. 

[469*]       ^Walker,  C.  J.     On  the  trial  below  it  was  proved 

that  the  prosecuting  witness  was  delivered  of  a  bastard 

child.     And  she  testified  that  plaintiff  in  error  was  the  father 

»See  Maloney  v.  The  People,  38  111.,  62;  Allison  v.  The  People,  45  id., 
37;  The  People  v.  Starr,  50  id.,  52;  Davis  v.  The  People,  id.,  199;  The  Peo- 
ple v.  Christman,  66  id.,  162 ;  Peak  v.  The  People,  76  id.,  289 ;  Holcomb  v. 
The  People,  79  id.,  409. 
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of  the  child.  It  does  not  appear  from  the  bill  of  exceptions 
that  any  witness  stated  that  the  child  was  born  alive.  On 
this  evidence  the  jury  found  the  plaintiff  in  error  guilty.  And 
it  is  assigned  for  error  that  the  court  below  overruled  a  mo- 
tion for  a  new  trial.  The  correctness  of  that  decision,  we 
think,  depends  upon  the  question,  whether  a  prosecution  for 
bastardy  is  a  civil  or  criminal  proceeding. 

It  has  some  of  the  forms  of  each.  A  capias  issues  for  the 
apprehension  of  the  putative  father,  on  an  affidavit,  but  the 
same  is  true  when  a  capias  for  a  debt  issues.  The  party  when 
arrested  is  required  to  give  bail  for  his  appearance  at  the  trial, 
and  so  of  a  capias  in  an  action  of  debt.  And  in  both  of  these 
proceedings  thus  far  they  resemble  prosecutions  for  crimes 
and  misdemeanors  which  are  bailable.  In  this  prosecution, 
like  bailable  criminal  offenses,  the  accused  is  examined  on  the 
preliminary  trial,  and  if  the  evidence  induces  a  belief  of  prob- 
able guilt,  he  is  required  to  give  bail. 

But  unlike  a  criminal  prosecution,  the  mother  alone  can  in- 
stitute the  proceeding.  And  she  may  control  it  by  com- 
promise or  dismissal,  at  least  until  judgment.  Coleman  v. 
Frum,  3  Scam.,  379.  Unlike  a  crime  or  misdemeanor,  a 
grand  jury  is  not  authorized  to  find  a  presentment.  Nor  is 
any  fine  or  forfeiture  imposed,  but  simply  a  judgment  pay- 
able by  installments.  And  execution  is  enforced  by  bond  and 
security  for  the  judgment,  or  in  case  of  failure  to  execute  it, 
by  imprisonment.  And  if  it  was  considered  a  crime  the  law 
would  have  provided  for  the  punishment  of  the  parties,  but  it 
only  compels  the  father  to  sustain  his  offspring,  and 
protect  the  community  '^against  the  burden  of  its  sup-  [470*] 
port.  However  immoral  the  act,  we  do  not  consider 
the  prosecution  anything  other  than  civil,  and  not  criminal. 

If  it  be  civil,  then  the  measure  of  evidence  is  different  from 
what  it  would  be  if  it  were  criminal.  In  the  former,  a  mere 
preponderance  is  sufficient,  whilst  in  the  latter,  the  evidence 
must  exclude  all  reasonable  doubt  of  guilt  to  warrant  a  con- 
viction. Then  does  this  evidence  preponderate  in  favor  of  the 
guilt  of  the  plaintiff  in  error?     The  witness  testifies  that  the 
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child  was  born  on  a  specified  day.  And  when  we  apply,  as 
the  jury  had  a  right  to  do,  the  teachings  of  observation,  they 
must  know  that  a  large  majority  of  births  are  of  living  chil- 
dren. This  is  the  general  course  of  nature,  and  the  jury  had 
the  right  to  take  it  into  consideration  in  weighing  the  evi- 
dence. When  added  to  the  evidence,  it  preponderated  in 
favor  of  the  child  being  born  alive.  A  different  rule  may 
prevail  in  criminal  prosecutions,  but  we  think  it  legitimate  in 
civil  causes  of  this  description.  And  if  the  child  had  not 
been  living  at  birth,  or  had  since  died,  it  only  required  the 
asking  of  a  single  question  of  the  prosecuting  witness  to  have 
shown  the  fact.  The  judgment  of  the  court  below  is  af- 
firmed. 


Judgment  affirmed. 


John  Comstock  vs.  John  C.  Cover. 

Redemption  from  Tax  Sales  :  From  what  time  under  the  act  of  1853 
interest  is  to  be  paid  on  taxes  paid  by  the  purchaser.1 
Under  section  43  of  the  Revenue  Law  of  1853  (Scates*  Comp.,  1078), 
which  is  amendatory  of  the  Revenue  Law  of  1845,  and  provides  that 
real  property  sold  under  it  may  be  redeemed  at  any  time  before  the 
expiration  of  two  years  from  the  date  of  sale,  by  the  payment  to  the 
clerk  of  the  county  court  of  double  the  amount  for  which  the  same 
was  sold,  and  all  taxes  accruing  after  such  sale,  with  ten  per  cent,  in- 
terest thereon  from  the  day  of  sale,  unless  such  subsequent  tax  has 
been  paid  by  the  person  for  whose  benefit  the  redemption  is  made; 
the  day  of  sale  alluded  to  in  the  statute  is  the  day  on  which  a  sale 
might  take  place  in  each  year,  if  the  taxes  were  not  paid,  and  not  the 
day  of  the  first  sale  under  which  the  tax  purchaser  claims;  and  the 
purchaser  is  entitled  not  only  to  double  the  amount  he  paid  at  the 
sale  for  taxes,  but  ten  per  cent,  on  all  moneys  he  may  have  subse- 
quently disbursed  for  annual  taxes  since  that  sale,  computing  the 
same  from  the  day  when  the  sale  might  have  been  made  in  case  the 
taxes  were  not  paid.     If  he  pays  no  taxes  he 'can  claim  no  interest. 

Statutes  :    Influence  of  contemporaneous  interpretation} 

Where  a  statute  uses  language  of  doubtful  import,  acting  under  it  for  a 

1  See  Blackw.  Tax  Titles  (4th  ed.),  *434  and  notes. 

8  See  Isaacs  v.  Steel,  3  Scam.,  97;  Edwards  v.  Pope,  id.,  465;  Rhinehart 
t.  Schuyler,  2  G-ilm.,  515;  Jarrot  v.  Jarrot,  id.,  1. 
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long  course  of  years  in  one  way  may  well  give  an  interpretation  to 
that  obscure  meaning,  and  reduce  that  uncertainty  to  a  fixed  rule. 

Appeal  from  Circuit  Court  of  Knox  County. 

The  case  is  sufficiently  stated  in  the  opinion. 

H.  M.  Wead,  for  appellant.     T.  G.  Frost,  for  appellee. 

*Breere,  J.     This  record  presents  the  question  from  [476*] 
what  time  is  interest  to  be  computed  upon  the  taxes 
a  purchaser  at  a  sale  of  land  for  taxes  may  have  paid,  when 
the  land  is  sought  to  be  redeemed. 

Section  forty-three  of  the  revenue  law  of  eighteen  hundred 
and  iifty-three  provides,  that  real  property  sold  under  it  may 
be  redeemed  at  any  time  before  the  expiration  of  two  years 
from  the  date  of  sale,  by  the  payment  to  the  clerk  of  the  county 
court  of  double  the  amount  for  which  the  same  was  sold,  and 
all  taxes  accruing  after  such  sale  with  ten  per  cent,  interest 
thereon  from  the  day  of  sale,  unless  such  subsequent  tax  has 
been  paid  by  the  person  for  whose  benefit  the  redemption  is 
made.     Scates'  Comp.,  1078. 

The  appellant  contends,  that  the  interest  upon  the  taxes 
paid  by  the  purchaser  at  the  tax  sale  subsequent  to  such  sale, 
is  to  be  computed  from  the  day  of  the  first  sale,  wThereas  the 
appellee  contends,  that  the  interest  upon  the  taxes  of  each 
year  is  to  be  computed  from  the  day  of  sale  for  such  year. 

If  the  appellant's  view  is  the  proper  one,  then  the  land  in 
this  case  has  not  been  legally  redeemed,  and  the  appellee 
should  be  compelled  to  make  the  deed  to  him. 

The  meaning  of  the  section  cited  is  not  so  perspicuous  as  it 
might  have  been  made,  yet  it  is  not  difficult  to  discover  the 
intention  of  the  legislature  from  the  language  used  and  the 
object  to  be  attained. 

The  act  of  1853  is  amendatory  of  the  revenue  law 
of  1845,  *under  which  lands  sold  for  taxes  were  re-  [477*] 
deem  able  within  two  years  by  the  payment  of  double 
the  amount  for  which  they  were  sold,  and  all  taxes  accruing 
after  such  sale,  with  six  per  cent,  interest  on  such  paid  taxes, 
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if  any  are  paid,  from  the  first  day  of  May  in  each  year,  up  to 
the  time  of  payment. 

The  reason  for  fixing  the  first  day  of  May  in  each  year,  as 
the  day  from  which  interest  should  be  computed  is  obvious. 
By  that  act,  the  taxes  were  due  and  payable  on  that  day,  and 
if  they  were  not  paid,  a  sale  followed  in  June  thereafter  for 
the  unpaid  taxes  and  costs.  The  first  day  of  May  was,  there- 
fore, a  proper  starting  point  for  the  computation  of  interest. 
The  act  of  1853  changes  the  rate  of  interest  from  six  to  ten 
per  cent.,  but  fixes  no  certain  day  from  which  it  shall  be  com- 
puted except  that  it  shall  be  from  the  day  of  sale,  whenever 
that  might  be.  The  day  of  sale  here  alluded  to  is,  we  think, 
the  day  on  which  a  sale  might  take  place  in  each  year,  if  the 
taxes  were  not  paid,  and  not  the  day  of  the  first  sale  under 
which  the  tax  purchaser  claims.  It  is  not  to  be  supposed  that 
the  legislature,  as  against  minor  heirs  or  married  women, 
intended  that  money  paid  for  the  annual  taxes  should  draw 
interest  at  the  rate  of  ten  per  cent,  per  annum  for  a  term  of 
years  before  the  money  was  actually  paid,  which  would  be  the 
case  on  the  construction  contended  for  by  the  appellant,  thus 
making  the  money  bear  interest  retrospectively. 

A  sufficient  reason  for  substituting  the  day  of  sale  for  the 
first  day  of  May  may  be  found  in  the  fact  that  the  infant 
owner  of  a  tract  of  land,  or  a  married  woman,  had  a  right  to 
pay  the  taxes  at  any  time  prior  to  the  day  of  sale,  and  hence, 
not  being  in  default  until  that  day,  there  was  propriety  in 
fixing  that  as  the  date  when  the  interest  should  begin  to  run. 
Another,  and  perhaps  a  more  satisfactory  reason  why  the 
legislature  should  make  the  interest  begin  to  run  from  the 
date  of  the  sale  of  the  current  year,  instead  of  from  the  time 
of  the  actual  payment  of  the  taxes  by  the  tax  purchaser  is, 
that  the  day  of  actual  payment  could  not  always  be  determined 
by  the  officers  when  redemption  is  sought  to  be  made,  while 
the  day  of  the  tax  sale  would  always  appear  from  the 
[478*]  records  of  the  *  office,  and  the  amount  of  redemption 
money  be  readily  and  certainly  ascertained. 

The  rea:on  and  spirit  of  this  section  is,  we  think,  to  give 
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the  purchaser,  not  only  double  the  amount  he  paid  at  the  sale 
for  taxes,  but  ten  per  cent,  on  all  moneys  he  may  have  subse- 
quently disbursed  for  annual  taxes,  since  that  sale,  computing 
the  same  from  the  day  when  the  sale  might  have  been  made, 
in  case  the  taxes  were  not  paid.  If  he  pays  no  taxes  he  can 
claim  no  interest. 

This  construction,  we  believe,  has  with  great  uniformity 
been  given  to  this  section  by  the  officers  required  to  act  un- 
der it,  and  is  in  harmony  with  reason  and  justice.  The  doc- 
trine is,  where  a  statute  uses  language  of  doubtful  import,  act- 
ing under  it  for  a  long  course  of  years  in  one  way,  may  well 
give  an  interpretation  to  that  obscure  meaning,  and  reduce 
that  uncertainty  to  a  fixed  rule. 

The  circuit  court  having  entertained  similar  views,  its  judg- 
ment must  be  affirmed. 

Judgment  affirmed. 


Aaron  L.  Poeteb  vs.  John  Dement. 

Chattel  Mortgages  :    Statute  concerning,  strictly  construed. 
The  statute  in  regard  to  chattel  mortgages  is  in  derogation  of  common 
law,  and  should  be  strictly  construed. 

Same:    Acknowledgment;  record  of  copy  not  a  svfficient  recording. 

Where  a  chattel  mortgage  duly  acknowledged,  but  never  filed  for  record, 
was  lost  after  its  execution,  and  the  mortagor  caused  a  copy  of  it  to 
be  made,  which  he  signed  and  procured  the  justice  before  whom  the 
original  was  acknowledged,  to  certify  that  it  was  a  correct  copy  of 
the  one  acknowledged  before  him:  but  no  entry  was  made  upon  the 
docket  of  the  justice  of  an  acknowledgment  of  the  copy  as  required 
by  law;  and  the  copy  so  certified  was  recorded  in  the  recorder's 
office:  Held,  that  the  copy  or  duplicate  mortgage,  not  having  been 
and  not  purporting  to  have  been,  acknowledged  as  the  law  required, 
was  for  that  reason,  as  against  an  execution  creditor,  invalid  as  an 
original  mortgage;  and  that  the  recording  of  the  same  was  not  such 
a  recording  of  the  original  mortgage  as  the  statute  required,  and  did 
not  protect  the  mortgaged  property  as  against  an  execution  creditor 
levying  thereon  in  the  hands  of  the  mortgagor.  The  original  mort- 
gage must  be  recorded ;  the  law  has  made  no  provision  for  authenti- 
cating to  the  recorder  a  copy  thereof,  and  he  has  no  authority  to 
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transcribe  a  supposed  copy  of  such  an  instrument  on  the  records  o! 
his  office. 
Same  :    Notice  by  execution  creditor  of  unrecorded  mortgage  unavailing  to 
mortgagee. 
The  fact  that  the  execution  creditor  of  the  mortgagor  had  notice  of  the 
existence  of  such  unrecorded  chattel  mortgage,  before  he  made  his 
le\y  upon  the  mortgaged  property  in  the  hands  of  the  mortgagor, 
will  not  give  the  mortgage  priority  over  his  levy.1 
As  between  the  parties  thereto,  a  chattel  mortgage  is  valid  without  ac- 
knowledging or  recording,2  but,  in  such  case,  it  has  no  effect  upon 
the  rights  of  third  parties  acting  in  good  faith.3    There  is  no  want 
of  good  faith  on  the  part  of  a  creditor  in  levying  upon  his  debtor's 
property  included  in  a  chattel  mortgage  which  the  law  declares  void 
as  to  him. 

Error  to  Circuit  Court  of  Lee  County. 
Replevin  by  defendant  in  error  against  plaintiff  in  error. 
The  case  is  sufficiently  stated  by  the  court. 
Barge  dh  Fouke,  for  plaintiff  in  error.     P.  Goodwin,  for 
defendant  in  error. 

[479*]  *  Beckwith,  J.  This  is  an  action  of  replevin  for  two 
horses.  On  the  trial,  the  plaintiff  claimed  title  to  the 
property  under  a  chattel  mortgage  to  him  made  by  one  Glenn; 
and  the  defendant  as  sheriff  of  Lee  county  had  levied  upon 
the  horses  while  in  Glenn's  possession,  under  an  execution 
against  him.  The  chattel  mortgage  under  which  the  plain- 
tiff claimed  was  duly  acknowledged,  but  was  never  filed  for 
record  in  the  recorder's  office.  About  two  months  after  its 
execution  it  was  lost,  and  the  mortgagor  caused  a  copy  of  it 
to  be  made  which  he  signed,  and  procured  the  justice  before 
whom  the  original  was  acknowledged  to  certify  that  it  was  a 
correct  copy  of  the  one  acknowledged  before  him.  The  cc  py 
so  certified  was  recorded  in  the  recorder's  office.  No  entry 
was  made  upon  the  docket  of  the  justice  of  an  acknowledg- 
ment of  the  copy  as  required  by  law. 

1  See  Hathorn  v.  Lewis,  22  111.,  395. 

2  Fuller  v.  Page,  26  111.,  358. 

3  See  Sage  v.  Browning,  15  111.,  217;  Badger  v.  Batavia  Paper  Manufac- 
turing Co.,  70  id.  302. 
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The  statute  in  regard  to  chattel  mortgages  is  in  derogation 
of  the  common  law,  and  should  be  strictly  construed. 
It  contemplates  that  an  entry  shall  be  made  upon  the  [480*] 
docket  of  the  justice,  of  the  acknowledgment,  together 
with  the  names  of  the  mortgagor  and  mortgagee,  and  a  de- 
scription of  the  property  mortgaged  at  the  time  when  the 
acknowledgment  is  taken.  The  original  mortgage  is  required 
to  be  recorded  in  the  recorder's  office,  and  it  is  the  duty  of  the 
recorder  correctly  to  transcribe  the  same.  To  do  this  he 
must  have  the  original  before  him.  The  law  has  made  no 
provision  for  authenticating  to  the  recorder  a  copy  of  such 
mortgage;  he  has  no  authority  to  transcribe  a  supposed  copy 
of  such  an  instrument  on  the  records  of  his  office;  and  he  is 
not  responsible  for  the  correctness  of  any  such  transcript. 
The  copy,  or  duplicate  mortgage,  was  not  and  does  not  pur- 
port to  have  been  acknowledged  as  the  law  requires,  and  for 
that  reason  is  invalid  as  an  original  mortgage.  The  justice 
had  no  authority  to  certify  that  it  was  a  copy.  A  certificate 
of  the  mortgagor,  or  of  the  chairman  of  the  board  of  super- 
visors, or  a  letter  from  an  acquaintance,  would  have  been  as 
effectual  to  authenticate  a  copy  of  the  mortgage  as  the  cer- 
tificate of  the  justice.  The  recorder  did  not  know  whether 
the  copy  was  a  correct  one  or  not.  He  had  no  authority  to 
record  it,  and  when  transcribed  it  would  appear  to  the  world 
as  a  transcript  of  a  paper  which  some  estimable  gentleman 
supposed  to  be  a  copy  of  a  mortgage.  We  think  this  is  not 
such  a  recording  of  the  original  mortgage  as  the  statute  re- 
quires. It  appeared  in  evidence  that  the  defendant'  had 
notice  before  he  made  the  levy  under  which  he  claimed  the 
property.  As  between  the  parties,  a  chattel  mortgage  is  valid 
without  acknowledging  or  recording;  but  it  has  no  effect  upon 
the  rights  of  third  parties  acting  in  good  faith.  There  is  no 
want  of  good  faith  on  the  part  of  a  creditor  in  levying  upon 
his  debtor's  property  included  in  a  chattel  mortgage  which 
the  law  declares  void  as  to  him.  Forrest  v.  Tvnknam,  28 
111.,  141;  Hunt  v.  Bulloch,  23  id.,  320;  Travis  v.  Bishop, 
13  Mete,  304;  Denny  v.  Lincoln,  13  id.,  200. 
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The  judgment  of  the  court  below  is  reversed  and  the  cause 

remanded. 
Judgment  reversed. 


[481*]        *John  F.  Stafford  vs.  Okange  Fargo. 

Promissory  Notes  :   What  defenses  may  be  made  to  suit  by  assignee  after 
maturity. 
The  assignee  of  a  promissory  note  after  maturity  is  supposed  to  have 
notice  of  any  defense  then  existing,  and  it  may  be  as  effectually  made 
in  his  hands  as  if  suit  were  brought  by  the  payee. 

Same  :    Want  of  consideration. 
If  there  was  a  want  of  consideration  to  support  a  promissory  note  when 
it  was  given,  that  defense  may  properly  be  interposed  in  an  action 
thereon  by  the  assignee  after  maturity. 

Same:  Given  by  one  partner  to  another  as  collateral  security  for  capital  ad- 
vanced, not  supported  by  a  sufficient  consideration. 
Where  upon  the  formation  of  a  partnership  one  of  the  partners  gives  his 
note  as  collateral  security  for  the  money  advanced  by  the  other  (who 
is  a  silent  partner),  as  his  portion  of  the  capital,  said  note  being  in- 
tended simply  as  a  receipt  for  that  sum  of  money,  and  to  secure  the 
return  of  the  capital  in  the  event  that  no  loss  occurred;  such  note  is 
without  consideration,  and,  the  firm  proving  a  losing  concern,  no  re- 
covery can  be  had  thereon  by  an  assignee  thereof  after  maturity.  The 
rights  and  benefits  resulting  to  a  partner  constitute  the  consideration 
he  receives  for  the  capital  he  may  advance;  he  receives  the  consid- 
eration for  his  capital  by  being  admitted  as  a  partner. 

Cross-Examination  :  Limitation  upon  right  of. 
When  a  witness  is  called  by  one  party,  the  other  has  only  the  right  to 
cross-examine  upon  the  facts  to  which  he  has  testified  in  chief.  If 
he  can  give  evidence  beneficial  to  such  other  party,  he  should  call 
him  at  the  proper  time,  make  him  his  own  witness  and  examine  him 
in  chief,  thereby  giving  the  opposite  party  the  benefit  of  a  cross- 
examination  on  such  evidence  in  chief. 

Same  :  Improper  cross-examination  working  no  injury  not  ground  for  re- 
versal. 
It  may  be  that  unless  the  court  could  see  that  such  an  improper  cross- 
examination  had  resulted  in  injury  to  the  opposite  party,  the  judg- 
ment would  not  be  reversed  for  that  reason  alone;  but  being  calcu- 
lated to  work  injury,  such  a  practice  should  be  discouraged.* 

*See  Bell  v.  Prewitt,  62  111.,  361. 
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Error  to  Superior  Court  of  Chicago, 

Assumpsit  by  defendant  in  error  against  plaintiff  in  error 
upon   a  promissory  note  of  which,  with  the  indorsements 
thereon,  the  following  is  a  copy: 
"  $533^.  Chicago,  Sept.  22,  1860. 

Due  Henrietta  A.  Lyon  or  order,  five  hundred  and  thirty- 
three  -J*0  dollars  on  demand,  for  value  received. 

John  F.  Stafford.' 

"Henrietta  A.  Lyon," 

"Addison  P.  Lyon." 

It  appears  that  Addison  P.  Lyon,  who  was  then  insolvent, 
being  about  to  form  a  copartnership  with  said  Stafford,  and 
putting  no  money  into  the  business,  all  of  which  was  put  in 
by  Stafford,  was  required  by  Stafford  to  deposit  with  him, 
Stafford,  certain  property,  worth  about  $500,  as  security  that 
Stafford  should  suffer  no  loss  therein,  through  him ;  and  the 
above  note  was  thereupon,  at  Lyon's  request,  given  by  Staffurd 
to  his,  Lyon's  wife  (Lyon  being  known  to  the  public  only  as 
an  agent  of  the  concern),  to  evidence  the  receipt  by  Stafford 
of  said  property.  The  said  property,  or  its  proceeds,  was  not 
to  be  repaid  during  the  continuance  of  the  copartnership,  and 
at  its  termination  only  upon  condition  that  Stafford  had  not, 
by  reason  of  Lyon's  failure  to  meet  his  share  of  any  loss  sus- 
tained by  the  concern,  suffered  loss  to  that  amount.  Upwards 
of  $1,700  was  lost  in  the  firm  business. 

When  the  cause  was  tried,  Addison  P.  Lyon  was  called  by  the 
defendant  and  examined  solely  as  to  when  the  said  note  was 
indorsed  by  him,  whether  before  or  after  suit  was  commenced 
thereon,  and  whether  it  was  indorsed  by  him  at  the  same  time 
it  was  indorsed  by  Henrietta  A.  Lyon,  his  wife;  to  which 
questions  respectively  the  witness  replied  that  his  impression 
was  that  he  indorsed  it  before  this  action  was  commenced ; 
and  that  it  was  indorsed  by  him  about  a  week  after  his  wife 
had  indorsed  it.  Upon  the  cross-examination,  the  plaintiff 
was  allowed,  against  the  defendant's  'objections,  to  ask  said 
witness,  whether  his  wife  paid  to  defendant  Stafford  th6 
money  represented  in  said  note;  and  whether  Stafford  paid 
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the  money  to  him,  the  witness,  or  any  other  person  in  his, 
witness'  knowledge;  to  which  questions  the  witness  answered, 
to  the  first,  that  she  did  not;  he,  witness,  paid  it  for  her;  and 
to  the  second,  that  he  had  not. 

The  following  instruction  was  asked  by  the  defendant,  and 
refused  by  the  court: 

"  If  the  jury  believe,  etc.,  that  the  note  sued  on  in  this  ac- 
tion was  given  by  defendant  to  Henrietta  A.  Lyon  and  her 
husband,  or  either  of  them,  simply  as  evidence  of  money  re- 
ceived from  her  or  her  husband,  or  both  of  them,  to  be  held 
as  collateral  security  for  the  indemnification  of  defendant 
against  any  loss  on  or  on  account  of  a  certain  business  tran- 
saction with  said  Lyon  and  said  defendant,  and  for  no  other 
consideration,  and  that  defendant  had  been  damnified  to  the 
amount  of  said  note  and  interest  on  account  of  said  business 
against  which  said  money  was  held  by  defendant  as  security, 
and  that  the  plaintiff,  at  the  time  when  said  note  was  assigned 
to  him  by  Addison  P.  Lyon,  knew  of  these  facts,  and  that  the 
amount  of  said  damage  continued  to  defendant,  on  or  on  ac- 
count of  said  business  against  which  said  money  was  held  by 
defendant  as  collateral  security,  at  the  time  when  said  note 
fell  due,  afterwards  and  now,  then  they  must  find  for  defend- 
ant." 

The  verdict  and  judgment  were  for  the  plaintiff;  and  it  is 
assigned  as  error: 

(1)  That  said  note  is  not  supported  by  a  sufficient  consider- 
ation ;  and,  having  been  assigned  to  plaintiff  after  maturity,  is 
held  by  him  subject  to  said  defense. 

(2)  That  it  was  erroneous  to  allow  the  said  questions  to  be 
propounded  to  the  witness  Lyon,  and  answered  by  him  upon 
cross-examination. 

Robert  Rae  and  Lewis  Umlauf,  for  plaintiff  in  error.  W. 
K.  McAllister  and  H.  R.  Haqf,  for  defendant  in  error. 

[484*]       ^Walker,  0.  J.     The  note  sued  upon  in  this  case 

was  over  due  when  it  was  assigned  to  defendant  in 

error.     He  then  took  it  subject  to  all  equities  or  defenses  that 
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existed  at  the  time.  The  assignee,  after  maturity,  is 
supposed  to  have  notice  of  any  ^defense  that  then  ex-  [485*] 
ists,  and  it  may  be  as  effectually  made  in  his  hands  as 
if  suit  were  brought  by  the  payee.  This  being  the  rule,  it 
follows,  that  if  there  was  a  want  of  consideration  to  support 
the  note  when  it  was  given,  that  defense  may  be  properly  in- 
terposed in  this  action.  The  note  appears  to  have  been  given 
as  collateral  security  for  the  money  advanced  by  Lyon  as  his 
portion  of  the  capital  in  the  partnership  of  which  he  was  a 
silent  member.  If  the  evidence  may  be  regarded,  it  shows 
that  whilst  he  was  in  fact  a  partner,  he  only  appears  to  the 
world  and  upon  the  partnership  books  as  an  agent  of  the  firm ; 
and  to  secure  to  him  a  return  of  his  capital,  in  the  event  that 
no  loss  occurred,  this  note  was  given.  If  this  is  true,  there 
was  no  consideration  to  support  the  note.  Having  been  given 
for  Lyon's  portion  of  the  capital  in  the  firm,  he  had  the  right, 
as  a  partner,  in  the  event  the  business  of  the  firm  had  been 
successful,  after  a  dissolution,  to  recover  his  capital  and  his 
share  of  the  profits  by  bill  in  equity;  and  upon  this  note,  in 
guch  an  event,  he  could  have  recovered  his  capital  with  inter- 
est. Being  a  silent  partner,  the  note  seems  to  have  been  given 
as  evidence,  that  on  a  dissolution,  if  there  had  been  no  loss,  he 
was  entitled  to  a  return  of  that  much  money.  It  was  simply 
intended  as  a  receipt  for  that  sum  of  money,  to  be  repaid  if 
the  firm  was  successful.  But  the  rights  and  benefits  resulting 
to  a  partner  is  the  consideration  he  receives  for  the  capital  he 
may  advance.  He  received  the  consideration  for  his  capital 
by  being  admitted  as  a  partner.  Neither  of  the  partners  owed 
anything  to  the  firm,  or  to  each  other,  by  forming  the  part- 
nership, nor  could  they  until  the  copartnership  ceased  to  exist. 
They,  by  forming  the  partnership,  assumed  the  duties  and 
liabilities  growing  out  of  the  relation,  but  that  created  no  debt 
from  one  member  to  another.  A  note  given  by  one  member 
of  the  firm  to  another,  without  some  other  and  different  lia- 
bility or  benefit,  would  be  as  entirely  without  consideration  as 
if  given  by  one  stranger  to  another,  where  nothing  was  ad- 
vanced or  no  liability  existed. 
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In  this  case  the  issue  was  formed,  that  the  note  was  given 
without  consideration.  The  evidence  tending  to  prove 
[486*]  that  *fact  was  therefore  properly  admitted.  And  un- 
der the  issue  and  the  evidence,  the  court  could  not 
have  done  otherwise  than  give  the  jury  the  fourth  instruction 
asked  by  plaintiff  in  error.  The  evidence  shows  that  the  firm 
had  sustained  a  loss  even  beyond  the  capital  advanced,  as  well 
as  the  profits  which  had  accrued  to  the  firm,  and  that  it  was 
insolvent  when  it  ceased  to  do  business.  This  being  so,  the 
note  was  not  payable  according  to  the  understanding  of  the 
parties  when  it  was  given. 

Whilst  a  large  discretion  is  necessary  to  be  exercised  by 
courts,  in  the  manner  of  disposing  of  business,  still  some  rules 
of  practice  are  inflexible.  Long  experience  has  demonstrated 
that  certain  rules  of  practice  are  indispensable  to  the  attain- 
ment of  justice,  whilst  others  conduce  largely  to  the  attainment 
of  that  end.  It  seems  to  be  the  well  recognized  rule,  that 
when  a  witness  is  called  by  one  party,  the  other  has  only  the 
right  to  cross-examine  upon  the  facts  to  which  he  testified  in 
chief.  If  he  can  give  evidence  beneficial  to  the  other  party, 
he  should  call  him  at  the  proper  time,  and  make  him  his  own 
witness  and  examine  him  in  chief,  thereby  giving  the  other 
party  the  benefit  of  a  cross-examination  on  such  evidence  in 
chief.  Otherwise,  the  party  calling  the  witness  would  be 
deprived  of  a  cross-examination  as  to  evidence  called  out  by 
the  other  side,  and  the  party  against  whom  the  witness  was 
first  called  would  obtain  the  advantage  of  getting  evidence 
under  the  latitude  allowed  in  a  cross-examination.  It  may  be 
that  unless  the  court  could  see  that  such  an  examination  had 
resulted  in  injury  to  the  opposite  party,  the  judgment  would 
not  be  reversed  for  that  reason  alone;  but  being  calculated  to 
work  injury,  such  a  practice  should  be  discouraged.  In  this 
case,  Lyon  was  called  to  prove  a  single  fact,  and  the  cross- 
examination  should  have  been  limited  to  that  fact.  The  judg- 
ment of  the  court  below  must  be  reversed,  and  the  cause 
remanded  for  further  proceedings. 

Judgment  reversed. 
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*William  M.  Eoss  &  Co.  vs.  Adam  G.  Innis.     [487*] 

Malicious  Prosecution  : '    Probable  cause  defined* 
Probable  cause  is  denned  to  be  a  reasonable  ground  of  suspicion  sup- 
ported by  circumstances  sufficiently  strong  in  themselves  to  warrant 
a  cautious  man  in  the  belief  that  the  person  accused  is  guilty  of  the 
offense  charged. 

Same  :    Probable  cause  and  malice.5 

If  probable  cause  for  the  arrest  exists,  malice  on  the  part  of  the  prose- 
cutor cannot  be  considered  —  it  weighs  nothing.4 

Same  :    Same:    Presumption  as  to. 
The  want  of  probable  cause  is  the  main  ground  for  this  action,  and  it 
must  be  clearly  shown;  and  though  malice  may  be  inferred  from 
want  of  probable  cause,5  a  want  of  probable  cause  cannot  be  inferred 
from  malice.6 

Same:     Onus  probandi  with  the  plaintiff.'1 

The  onus  is  upon  the  plaintiff  to  show  that  the  criminal  prosecution  was 
the  offspring  of  malice,  and  without  any  probable  cause  to  justify 
it  —  that  the  prosecutor  had  no  sufficient  reason  to  believe  the  accused 

guilty. 

Same  :     Good  ckararter  of  accused  tends  to  show  want  of  probable  cause. 
Among  the  circumstances  tending  to  prove  want  of  probable  cause  for 
the  prosecution   complained  of,  the  good  character  of  the  accused 
stands  out  prominently,  and  is  a  strong  fact,  if  known  to  the  accuser, 

1  See  Krug  v.  Ward,  77  111.,  603;  Harpham  v.  Whitney,  id.,  32,  as  to  what 
is  malice. 

2  Chapman  v.  Cawrey,50  111.,  512;  Ames  v.  Snyder,  69  id.,  376;  Barrett  v. 
Spaids,  70  id.  408;  Palmer  v.  Richardson,  id.,  544;  Harpham  v.  Whitney, 
77  id.,  32. 

3  Malice  and  want  of  probable  cause  must  concur.  Leidig  v.  Rawson,  1 
Scam.,  272;  Jacks  v.  Simpson,  13  111.,  702;  McBean  v.  Ritchie,  18  id.,  114; 
Mitchinson  v.  Cross,  58  id.,  366;  Bourne  o.  Stout,  62  id.,  261;  Montross  v. 
Bradsby,  68  id.,  185;  Barrett  v.  Spaids,  70  id.,  408;  Harpham  v.  Whitney, 
77  id.,  32. 

4  See  Chapman  v.  Cawrey,  50  111.,  512;  Mitchinson  v.  Cross,  58  id.,  366; 
Ames  v.  Snyder,  69  id.,  376. 

5  Mitchinson  v.  Cross,  58  111.,  366;  Thompson  v.  Force,  65  id.,  370;  Mont- 
ross v.  Bradsby,  68  id.,  185;  Harpham  v.  Whitney,  77  id.,  32;  Krug  v.  Ward, 
id.,  603. 

6  See  Chapman  v.  Cawrey,  50  111.,  512;  Mitchinson  v.  Cross,  58  id.,  366; 
Montross  v  Bradsby,  68  id.,  185;  Krug  v.  Ward,  77  id.,  603. 

7  See  Palmer  v.  Richardson,  70  111.,  544. 
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to  ward  off  suspicion,  to  weaken  a  belief,  he  being  a  prudent  and 
cautious  man,  in  the  guilt  of  the  suspected  party. 

Same  :  Prosecution  for  embezzlement  without  probable  cause.1 
Where  the  plaintiff  had  been  in  the  employment  of  defendants,  a  mer- 
cantile firm,  for  more  than  four  years  as  cashier,  and  had  an  estab- 
lished character  for  honesty,  during  which  time  large  amounts  of 
money  daily  passed  through  his  hands,  all  of  which  was  accounted 
for,  and  a  charge  was  made  against  him  by  defendants  of  a  debt  due 
from  his  brother,  which  defendants  claimed  was  to  be  paid  by  the 
plaintiff,  and  sought  to  set  up  against  his  salary,  but  which  the 
plaintiff  claimed  he  was  to  payout  of  the  effects  of  his  brother,  whose 
assignee  he  was,  and  not  out  of  his  salary;  and  on  leaving  the  estab- 
lishment the  plaintiff  appropriated  to  the  payment  of  salary  due,  the 
sum  of  $166,  out  of  moneys  of  the  firm  in  his  hands,  making  the 
proper  entry  thereof  in  the  defendants'  book  against  himself,  and 
pointing  it  out  to  one  of  the  defendants  at  the  time,  and  insisting  all 
the  while  on  his  right  so  to  do;  whereupon  defendants  caused  him 
to  be  arrested  for  embezzlement,  upon  which  charge  he  was  examined 
and  acquitted :  Held,  that  there  was  not  a  circumstance  in  the  case 
tending  to  make  out  probable  cause  for  such  a  prosecution,  but  every- 
thing tended  to  dissipate  such  a  notion. 

Same  :  Advice  of  counsel  as  tending  to  show  probable  cause  and  to  negative 
malice. 
If  a  person  with  an  honest  wish  to  ascertain  whether  certain  facts  will 
authorize  a  criminal  prosecution,  lays  all  the  facts  before  one  learned 
in  the  law,  and  asks  his  deliberate  opinion  thereon,  and  the  advice 
obtained  is  favorable  to  the  prosecution,  it  will  go  far,  in  the  absence 
of  other  facts,  to  show  probable  cause  and  to  negative  malice,  in  the 
action  for  malicious  prosecution.2 
But  if  it  appears  that  the  party  withheld  material  facts  within  his 
knowledge,  or  which,  in  the  exercise  of  common  prudence,  he  might 
have  known,  the  opinion  which  he  invokes  in  his  defense  cannot 
avail  him.    Stearns  v.  Fassitt,  27  Me.—  approved. 

New  Trial  :  On  ground  of  excessive  damages  in  actions  of  tort. 
Apart  from  the  principle  that  courts  seldom  disturb  verdicts  on  the 
ground  of  excessive  damages,  after  three  trials  having  the  same  re- 
sult, it  must  be  a  very  strong  case  indeed  in  which  the  supreme  court, 
in  an  action  grounding  wholly  in  damages,  will  interpose  to  set  the 
verdict  aside. 


1  See  Skidmore  v.  Bricker,  77  111.,  164. 

2  See  Collins  v.  Hayte,  50  111.,  337;  Wicker  v.  Hotchkiss,  62  id.,  107; 
Ames  v.  Snyder,  69  id.,  376;  Palmer  v.  Richardson,  70  id.,  544;  Barrett  v. 
Spaids,  id.,  408;  Murphy  v.  Larsen,  77  id.,  172;  Skidmore  v.  Bricker, 
id.,  164. 
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Same  :    Same. 
A  verdict  should  not  be  disturbed  on  account  of  excessive  damages  in 
cases  of  tort,  unless  it  is  probable  from  the  amount  of  damages  as- 
sessed that  the  jur}'  has  acted  under  the  influence  of  prejudice  or 
passion. 

Appeal  from  Superior  Court  of  Chicago. 
The  case  is  sufficiently  stated  in  the  opinion. 
Walker  <&  Dexter  and  John  J.  JKcKinnon,  for  appellants. 
Ileroey,  Anthony  <&  Gait  and  B.  JS,  M orris ,  for  appellee. 

*B reese,  J.  This  was  an  action  on  the  case  for  ma-  [503*] 
licious  prosecution  brought  in  the  superior  court  of 
the  city  of  Chicago  by  A.  G.  Innis  against  "William 
M.  and  John  II.  Ross,  composing  *the  mercantile  firm  [504*] 
of  Wm.  M.  Ross  &  Co.,  doing  business  in  that  city. 
The  case  has  been  three  times  tried  by  juries,  and  three  ver- 
dicts obtained  by  the  plaintiff  with  heavy  damages.     The  first 
verdict  was  set  aside  by  the  court  in  which  it  was  rendered, 
the  judgment  on  the  second  was  reversed  by  this  court  and 
the  cause  remanded.1     The  result  of  the  remand  was  another 
trial  and  a  verdict  for  plaintiff  for  ten  thousand  dollars  and 
judgment  thereon.     This  judgment  is  brought  here  by  appeal 
on  bill  of  exceptions,  and  a  reversal  prayed  on  various  grounds. 

The  charge  on  which  the  plaintiff  was  arrested  was  embez- 
zlement— that,  while  a  clerk  in  employment  of  the  defendants, 
it  was  his  duty  to  receive,  safely  keep  and  disburse  the  moneys 
of  the  firm.  That  during  the  continuance  of  his  employment, 
he  was  intrusted  with  the  sum  of  one  hundred  and  sixty-six 
dollars  by  the  firm,  which,  without  the  knowledge  or  con- 
sent of  the  firm,  and  against  their  will,  he  feloniously  con- 
verted and  appropriated  to  his  own  use,  and  embezzled  from 
the  firm  with  the  intent  to  steal  the  same.  He  was  examined 
~m  the  charge  and  acquitted. 

The  question  for  determination  in  the  several  trials  had 
was,  as  to  the  criminal  intent  of  the  plaintiff  in  taking  the 
money.     That  he  took  the  money  and  appropriated  it  to  his 

1  Reported  in  26  111.,  259. 
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own  use,  the  plaintiff  never  at  any  time  denied,  lie  claiming 
the  right  to  take  it,  as  the  balance  of  his  salary  as  cashier,  due 
him  from  the  firm. 

The  defendants  insist,  and  have  always  insisted,  that  there 
was  probable  cause  for  the  arrest,  and  further,  before  they 
proceeded  to  take  any  steps  towards  plaintiff's  arrest,  they 
obtained  the  advice  of  eminent  counsel,  and  acted  upon  that. 

If  ei  ther  of  these  grounds  exists  and  was  proved,  the  ver- 
dict was  wrong  and  should  have  been  set  aside.  If  they  do 
not  exist,  then  another  question  will  have  to  be  considered, 
and  that  is,  the  amount  of  the  damages. 

These  grounds  of  defense  will  be  examined.  Probable  cause 
is  defined  by  this  court  to  be  a  reasonable  ground  of  suspi- 
cion supported  by  circumstances  sufficiently  strong  in 
[505*]  themselves  *to  warrant  a  cautious  man  in  the  belief 
that  the  person  accused  is  guilty  of  the  offense  charged. 
Rickey  v.  McBean,  17  111.,  65;  Jacks  v.  Stimpson,  13  id., 
701;  Hurd  v.  Shaw,  20  id.,  356.  If  probable  cause  for  the 
arrest  exists,  malice  on  the  part  of  the  prosecutor  cannot  be 
considered — it  weighs  nothing.  The  onus  is  upon  the  party 
bringing  the  action  to  show  that  the  criminal  prosecution  was 
the  offspring  of  malice  and  without  any  probable  cause  to  jus- 
tify it — that  the  prosecutor  had  no  sufficient  reason  to  believe 
the  accused  guilty.  The  want  of  this  element,  probable  cause, 
is  the  main  ground  of  this  action,  and  it  must  be  clearly  shown ; 
and  though  malice  maybe  inferred  from  the  want  of  probable 
cause,  a  want  of  probable  cause  cannot  be  inferred  from  mal- 
ice. The  burden  is  on  the  plaintiff  to  show  affirmatively,  by 
circumstances  or  otherwise,  that  the  defendant  had  no  ground 
for  the  prosecution — no  such  reasonable  ground  of  suspicion 
sufficiently  strong  in  itself  to  warrant  a  cautious  man  in  be- 
lieving that  the  person  arrested  is  guilty  of  the  offense  charg- 
ed. In  addition  to  the  cases  above  cited,  reference  is  made  to 
the  case  of  Israel  v.  Brooks,  23  id.,  576,  on  this  point. 

In  the  last  cited  case  the  court  said,  what  those  circum- 
stances may  be,  cannot  be  specified,  but  we  would  think  among 
them  the  good  character  of  the  party  accused  would  stand 
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out  prominently.  That  is  a  strong  fact  if  known  to  the  ac- 
cuser, to  ward  off  suspicion,  to  weaken  a  belief,  lie  being  a 
prudent  and  cautious  man,  in  the  guilt  of  the  suspected  party. 

A  glance  at  the  leading  facts  must  satisfy  any  one  that  no 
probable  cause  existed  for  the  arrest. 

The  plaintiff  had  been  in  the  employment  of  the  defendants 
more  than  four  years,  and  had  an  established  character  for 
honesty.  During  that  time  the  daily  receips  of  the  concern 
averaged  fifteen  hundred  dollars,' not  one  dime  of  which  was 
unaccounted  for  by  the  plaintiff.  A  charge  was  made  against 
him  of  a  debt  due  from  his  brother,  which  the  defendants 
claimed  was  to  be  paid  by  the  plaintiff,  and  which  they  sought 
to  set  up  against  his  salary.  Denying  the  agreement,  or  any 
understanding  that  his  brother's  debt  was  to  be  charg- 
ed against  *his  salary,  but  insisting  that  it  was  to  come  [506*] 
out  of  certain  insurance  money,  he,  on  leaving  the  es- 
tablishment, appropriated  to  the  payment  of  salary  due  the 
sum  of  one  hundred  and  sixty-six  dollars  out  of  moneys  of  the 
firm  in  his  hands.  This  was  known  to  the  defendants,  and 
known  too,  that  he  claimed  the  right  to  do  so.  He  was  not 
bound  by  the  rule  of  the  house,  that  sums  over  five  dollars 
should  be  paid  out  on  checks  only  drawn  either  by  "Wm.  M. 
Koss,  or  by  the  plaintiff  indorsed  by  other  partners,  as  he  was 
not  a  clerk  in  the  meaning  of  that  rule.  E~or  was  that  rule 
always  observed,  for  repeated  instances  are  shown  in  which 
it  was  departed  from  even  as  to  the  clerks.  The  defendants 
knew  perfectly  well,  when  they  caused  the  plaintiff  to  be  ar- 
rested for  embezzlement,  that  he  took  the  money  as  his  legal 
right,  for  the  balance  of  his  salary,  and  that  he  denied  the 
right  of  defendants  to  pay  his  brother's  debt  out  of  his  salary; 
and  made  the  proper  entry  in  the  book  against  himself,  and 
pointed  it  out  to  John  IT.  Ross  at  the  time,  insisting  all  the 
while  on  his  right  to  take  the  payment  of  his  salary.  An  em- 
bezzling thief  would  not  so  act.  There  is  not  one  circum- 
stance shown  in  the  case  on  this  point,  tending  to  make  out 
probable  cause,  but  everything  to  dissipate  such  a  notion. 

On  the  other  point  that  the  defendants  acted  under  the  ad- 
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vice  of  counsel,  that  defense  can  never  avail  unless  there  has 
been  a  full  statement  of  all  the  facts  to  the  advising  counsel, 
all  the  facts  of  which  the  party  is  in  possession,  or  which  by 
reasonable  diligence  he  could  have  ascertained.  Ash  et  al  v. 
Marlow,  20  Ohio,  11.9.  In  Stevens  v.  Fassett,  27  Maine,  266, 
it  was  held  if  a  person  with  an  honest  wish  to  ascertain  wheth- 
er certain  facts  will  authorize  a  criminal  prosecution,  lays  all 
the  facts  before  one  learned  in  law,  and  asks  his  deliberate 
opinion  thereon,  and  the  advice  obtained  is  favorable  to  the 
prosecution,  it  will  go  far  in  the  absence  of  other  facts  to  show 
probable  cause,  and  to  negative  malice  in  the  action  for  mali- 
cious prosecution;  but  if  it  appears  that  the  party  withheld 
material  facts  within  his  knowledge,  or  which  in  the  exercise 

of  common  prudence  he  might  have  known,  the  opin- 
[507*]  ion  which  *he  invokes  in  his  defense  cannot  avail  him. 

To  the  same  effect  are  the  cases  of  Bliss  v.  Wyman  et 
al.,7  Gal.,  267,  and  Kendrich  v.  Oyssert,  10  Humph.,  291. 
Many  other  cases  might  be  cited  on  the  point,  but  it  is  un- 
necessary, as  the  bare  statement  of  the  principle  proves  its 
correctness.  That  the  defendants  withheld  from  their  coun- 
sel several  important  facts  is  fully  proved. 

In  the  first  place  they  sought  to  impress  upon  Mr.  Black- 
well  that  the  plaintiff  was  an  ordinary  clerk,  and  subject  to 
certain  rules  of  the  establishment,  governing  the  clerks  in  ob- 
taining money;  that  the  plaintiff  had  violated  those  rules  in 
such  a  way  as  to  make  him  chargeable  with  the  crime  of  em- 
bezzlement. The  fact  was,  and  must  have  been  known  to  the 
defendants,  that  the  plaintiff  was  not  in  that  category  at  all, 
that  his  name  never  was  on  the  pay  roll  of  the  clerks,  and  was 
not,  and  had  not  been  subject  to  the  rules  as  to  his  pay  which 
governed  the  clerks  as  to  their  pay.  By  this  their  counsel 
was  misled.  The  plaintiff's  true  position  was  very  important 
to  be  known  by  Mr.  Black  well,  and  if  stated  to  him  as  it  really 
was,  it  is  not  probable  this  sagacious  lawyer  would  have  seen 
any  indication  of  embezzlement  in  the  act  done.  Mr.  Black- 
well's  idea  undoubtedly  was  that  plaintiff  was  but  a  clerk  and 
subject  to  the  rules  as  to  payment  governing  them. 
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Again,  the  defendants  did  not  tell  their  counsel,  if  plain- 
tiff was  subject  to  this  rule,  that  it  was  violated  daily.  If 
counsel  had  been  informed  of  that  fact,  he  would  scarcely  have 
said  plaintiff  was  guilty  of  embezzlement  for  violating  it  for 
the  purpose  avowed. 

Again,  the  defendants  did  not  inform  their  counsel  that  the 
plaintiff  was  the  assignee  of  his  brother,  against  whom  they 
held  a  balance,  and  that  plaintiff  claimed  he  was  to  pay  this 
balance  out  of  the  assigned  effects,  and  not  out  of  his  salary. 
This  fact  was  never  communicated  to  him,  nor  did  the  coun- 
sel ever  hear  of  it  until  after  the  examination  before  the  magis- 
trate ;  then  for  the  first  time  he  heard  of  the  assignment. 

The  defendants  also  stated  to  their  counsel  that  it  was  agreed 
between  them  and  the  plaintiff,  that  if  he  would  guaranty  the 
debt  of  his  brother,  it  was  all  right  and  they  would  fur- 
nish *him  goods,  and  that  in  pursuance  of  that  agree-  [508*] 
ment,  an  entry  had  been  made  to  plaintiff's  account, 
with  his  knowledge  and  consent,  which  was  a  ratification  of 
the  agreement. 

Alexander  Innis  testifies  he  never  heard  of  such  a  thing  as 
a  guaranty  for  his  purchases;  that  he  was  never  required  to 
give  any  security,  nor  was  any  guaranty  given  by  anybody  to 
his  knowledge,  and  never  heard  that  plaintiff  had  become  his 
guaranty.  He  says  the  entry  of  a  credit  as  paid  by  plaintiff 
on  his  account,  of  $189.43  on  the  23d  of  January,  1858,  was 
made  by  plaintiff  at  his  special  request,  as  an  act  of  friend- 
ship, and  was  confined  to  that  single  transaction. 

Mr.  Murray,  the  common  uncle  of  the  parties,  had  a  conver- 
sation with  the  plaintiff  about  this  matter,  at  the  request  of 
John  H.  Ross,  when  the  plaintiff  told  him  to  remind  John 
Ross  that  when  he  took  the  money,  he  had  told  him  of  it,  and 
charged  himself  with  the  amount  on  the  books.  This  was 
communicated  to  John  Ii.  by  Mr.  Murray,  but  it  was  not  com- 
municated to  counsel. 

These  were  important  facts  and  should  have  been  revealed 
to  counsel.  The  whole  truth,  all  the  facts,  should  have  been 
fully  disclosed.     As  they  were  not,  the  defendants  are  not  per- 
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mitted  to  seek  refuge  under  the  advice  given  on  a  garbled 
statement  of  the  facts. 

If  justice  was  the  sole  object,  if  the  laudable  desire  of  bring- 
ing a  culprit  to  punishment  moved  the  defendants,  if  no  wick- 
ed spirit  stirred  them,  they  would  have  disclosed  the  minutest 
fact  to  their  counsel.  Had  they  told  him  what  has  been  proved 
on  this  trial,  as  shown  in  this  record,  it  is  not  possible  to  be- 
lieve Mr.  Blackwell  would  have  advised  a  criminal  prosecu- 
tion.    This  ground  of  defense  entirely  fails. 

But  there  are  some  facts  going  to  show  that  the  defendants 
did  not  act  on  the  advice  of  counsel,  but  had  made  up  their 
minds  to  prosecute  the  plaintiff  criminally  before  counsel  had 
been  consulted. 

Mr.  Murray  testifies  that  soon  after  the  plaintiff  left  the 
service  of  the  defendants,  John  H.  Ross,  one  of  the  defend- 
ants, sent  for  him  on  particular  business.  He  went  to 
[509*]  the  store  and  *met  John,  who  told  him  that  plaintifl 
had  taken  one  hundred  and  sixty-six  dollars  from  the 
desk,  that  it  was  the  same  as  stealing  it;  and  he  was  resolved 
on  prosecuting  him  criminally  for  it.  He  also  said  he  had  a 
telegram  from  his  brother  from  New  York,  requesting  him 
to  arrest  plaintiff  if  he  did  not  pay  back  the  money.  He  said 
he  would  bring  him  back  if  he  should  go  to  Texas.  Witness 
was  advised  to  see  him  and  to  tell  him  he  would  have  him  ar- 
rested if  he  did  not  pay  the  money  back.  On  this  being  com- 
municated to  plaintiff,  he  told  witness  to  tell  John  Ross  he 
would  not  pay  back  the  money,  that  he  took  it  as  the  balance 
of  salary  due  and  coming  to  him,  no  more,  and  to  remind 
John  Ross  that  when  he  did  take  the  money  he  had  told  him 
of  it,  and  charged  himself  with  it  on  their  books,  and  as  to 
attempting  to  arrest  him,  they  could  not  do  it  without  swear- 
ing falsely,  and  if  they  did,  he  would  take  them  up  for  it. 
This  was  stated  to  John  Ross  and  he  replied,  he  would  arrest 
him  in  a  short  time,  and  we  will  see  how  he  will  like  to  be  sent 
to  Joliet.  The  witness  warned  Ross  that  he  had  better  be 
cautious,  that  by  arresting  him  he  might  place  plaintiff  in  a 
better  position  than  he  was  before.  Ross  replied  to  this, 
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"nonsense,  how  could  he  fight  such  a  house  as  this?"  After- 
wards, on  the  return  of  William  Ross  from  New  York,  the 
same  witness  states  that  he  said  to  witness,  plaintiff  had  had 
the  presumption  to  take  one  hundred  and  sixtj-six  dollars  from 
ihe  desk,  against  the  well  known  regulations  of  the  store,  and 
that  he  was  resolved  to  make  an  example  of  him ;  he  would  let 
him  see  if  he  could  play  such  tricks  with  him  with  impu- 
nity, and  if  he  did  not  pay  it  back,  he  would  ruin  him;  he 
would  make  him  that  he  would  never  get  a  situation  in  Chi- 
cago as  long  as  he  lived.  That  they  would  arrest  him  and 
take  him  before  a  police  magistrate,  etc.  On  being  asked 
what  he  wanted  plaintiff  to  do,  he  replied,  he  wanted  him  to 
pay  back  that  money.  Witness  then  stated,  if  desired,  he 
would  see  plaintiff  once  more  and  tell  him  his  determination. 
Saw  plaintiff  accordingly,  when  he  said,  no  threats  should  com- 
pel him  to  pay  back  what  was  justly  his  own,  no  matter  from 
what  quarter  they  came;  that  he  only  took  what  was 
due  to  him  and  no  *more;  that  the  money  taken  was  [510'*] 
the  balance  of  salary  coming  to  him,  and  to  remind 
Ross  that  he  never  promised  to  pay  the  balance  of  his  broth- 
er's account;  that  whatever  passed  on  that  subject  depended 
upon  the  proceeds  of  his  brother's  assignment  and  did  not 
amount  to  a  promise.  This  was  communicated  to  William 
Ross,  but  he  did  not  communicate  it  to  his  counsel. 

These  facts  show  a  previous  determination  by  defendants  to 
arrest  plaintiff  on  a  criminal  prosecution,  before  they  had  con- 
sulted counsel,  and  that  consultation  was  a  mere  cover  to  carry 
out  their  own  wicked  intentions. 

These  facts  go  far  to  show  that  the  defendants  did  not  intend 
to  be  governed  by  the  advice  of  counsel,  whatever  it  might  be 
They  had  formed  a  previous  determination  to  prosecute  him 
at  all  hazards  for  a  crime  which  they  had  every  right  to  know 
the  plaintiff  had  not  committed. 

The  evidence  fully  establishes  malice  on  the  part  of  the  de- 
fendants. In  addition  to  what  we  have  cited  above  as  evidence 
of  malice,  one  of  the  defendants  on  the  investigation  before 
the  magistrate,  and  after  the  plaintiff  had  been  discharged, 
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said:  "If  anybody  comes  to  me  to  inquire  after  plaintiff's 
character,  I  will  say  that  he  stole  $166  from  me,  and  that  he 
is  a  thief  and  a  liar." 

Now  as  to  question  of  damages.  Here  have  been  three  ver- 
dicts finding  heavy  damages  in  each.  Apart  from  the  princi- 
ple that  courts  seldom  disturb  verdicts  on  the  ground  of  ex- 
cessive damages,  after  three  trials  having  the  same  result,  it 
must  be  a  very  strong  case  indeed  in  which  this  court  in  an 
action  sounding  wholly  in  damages,  will  interpose  to  set  the 
verdict  aside.      Wolbrecht  v.  Baumgarten,  26  111.,  294. 

This  court  has  held  that  a  verdict  should  not  be  disturbed 
on  account  of  excessive  damages  in  cases  of  tort,  unless  it  be 
probable  from  the  amount  of  damages  assessed,  that  the  jury 
has  acted  under  the  influence  of  prejudice  or  passion.  Schlench- 
er  et  al.  v.  Risley,  3  Scam.,  484. 

To  judge  from  the  amount  of  damages  assessed,  whether  the 
jury  have  acted  from  prejudice  or  passion,  the  circumstances 
of  the  case  must  be  well  considered.  Here  in  this  case 
[511*]  was  a  *careless  attempt  by  a  wealthy  house  to  blast 
forever  the  character  of  a  young  man  just  entering  up- 
on the  active  pursuits  of  life,  with  no  endowment  but  his  tal- 
ents, fair  character  and  uniform  integrity.  To  him  these  were 
a  priceless  possession  in  comparison  with  which,  the  amount 
awarded  by  the  jury  is  trifling  indeed.  We  cannot  perceive, 
in  the  amount  assessed  sufficient  indications  that  in  finding  it 
the  jury  were  actuated  by  prejudice  or  passion,  or  any  un- 
worthy motive.  It  was  a  powerful  house  making  a  heavy 
charge  against  a  poor  and  friendless  young  man,  placed  in  pe- 
culiar circumstances,  which  if  true,  would  have  consigned 
him  forever  to  a  doom  more  dreadful  than  the  grave,  and  forced 
him  to  become  a  wandering  outcast  on  the  face  of  the  earth. 

There  is  no  standard  by  which  damages  in  such  a  case  shall 
be  measured.  Much  is  committed  to  the  intelligence  of  the 
jury,  much  faith  is  reposed  and  must  be,  in  their  sense  of 
right  and  justice.  We  cannot  say  they  have  gone  astray,  and 
cannot  therefore,  disturb  this  verdict. 

A  powerful  house,  possessed  of  extensive  means,  which  one 
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of  the  defendants  thought  it  would  be  the  greatest  temerity 
for  the  plaintiff  "  to  fight,"  in  vindication  of  his  honor  and  in- 
tegrity, by  their  own  wrong  act  and  most  unjustifiable  con- 
duct, and  by  the  decision  of  a  jury  of  their  own  selection,  has 
placed  the  person  in  a  position  where  he  can  further  illustrate 
his  good  qualities  and  do  business  on  a  respectable  capital 
contributed  by  the  very  men  who  sought  his  ruin  through  an 
infamous  charge  which  they  knew  was  unfounded.  Such  is 
retributive  justice!  The  judgment  is  affirmed. 
Judgment  affirmed. 


*  J  ames  T.  Raleigh  et  al.  vs.  Thomas  Raleigh.    [512*] 

Equitable  Setoff:    Some  equitable  ground  must  he  shown. 

Courts  of  equity  will  not  enforce  a  setoff  not  allowed  by  law,  unless  the 
party  seeking  it  can  show  some  equitable  ground  for  being  protected 
against  his  adversary's  demand.  The  mere  existence  of  cross-de- 
mands is  not  sufficient. 

Same  :    Insolvency} 
The  insolvency  of  the  party  against  whom   the  setoff  is  claimed  is  a 
ground  for  the  exercise  of  equitable  jurisdiction. 

Same  :     Mutual  credit. 
So,  where  there  has  been  a  mutual  credit  given  by  each  upon  the  footing 
of  the  debt  of  the  other,  so  that  a  just  presumption  arises  that  one  is 
understood  by  the  parties  to  go  in  liquidation  or  setoff  of  the  other. 

Same  :  Mutual  credit,  how  established. 
It  is  not  necessary  to  show  a  distinct  agreement  that  the  one  demand 
shall  be  applied  in  liquidation  or  in  setoff  ot  the  other,  in  order  to 
establish  a  mutual  credit  between  the  parties.  It  is  sufficient  to  show 
that  the  credit  was  given  under  circumstances  warranting  the  con- 
clusion that  the  parties  acted  upon  the  understanding  that  such  ap- 
plication was  to  be  made. 

Same:    Same. 

Where  a  promissory  note  was  executed  by  a  firm,  and  subsequently  the 
firm  was  dissolved,  one  of  the  partners  receiving  the  assets  and  as- 
sumingthe  debts,  which  arrangement  was  known  by  the  payee  of  the 
note,  who  thereafter  treated  such  partner  as  his  sole  debtor;  and  m 

1  See  Favorite  v.  Lord,  ante,  142. 
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the  time  the  note  was  given  such  payee  was  indebted  to  such  partner 
for  board,  etc.,  and  continued  thereafter  to  board  with  him  and  to  be- 
come indebted  therefor,  it  being  understood  between  them  that  such 
indebtedness  was  to  be  considered  as  so  much  payment  on  the  note, 
though  there  was  no  distinct  agreement  to  that  effect ;  and  on  several  oc- 
casions such  payee  promised  to  bring  the  note  and  make  a  settlement 
between  them;  and  the  note  was  not  presented  for  payment  when  it 
became  due  nor  for  more  than  two  years  thereafter,  the  indebtedness 
for  board  meanwhile  increasing:  Held,  that  these  facts  warranted  an 
equitable  setoff  of  such  demand  and  relief  against  the  prosecution  of 
a  suit  upon  said  note. 

Appeal  from  Superior  Court  of  Chicago. 

Bill  in  equity  filed  by  appellants  against  appellee  to  re- 
strain the  prosecution  by  appellee  against  appellants  of  an  ac- 
tion upon  a  promissory  note  against  which  appellants  set  up 
an  equitable  setoff. 

The  court  below  sustained  a  demurrer  to  the  bill. 

A.  Garrison,  for  appellants.     Lull  db  Atwood,  for  appellee. 

[513*]  ^Beckwith,  J.  This  is  a  suit  in  equity  to  enforce 
an  alleged  equitable  setoff.  The  bill  alleges  that  on 
the  9th  day  of  February,  1860,  the  appellants,  as  copartners, 
executed  their  promissory  note  to  the  appellee  for  $318.38, 
payable  on  the  1st  day  of  May  then  next;  that  in  January, 
1861,  the  copartnership  between  the  appellants  was  dissolved, 
and  the  appellant  Raleigh  received  the  assets,  and  undertook 
to  pay  the  debts  of  the  firm.  That  the  appellee  had  knowl- 
edge of  the  arrangement,  and  thereafter  treated  the  appellant 
Raleigh  as  his  sole  debtor,  making  no  claim  whatever  against 
the  appellant  Heartt.  The  bill  further  alleges  that  when  the 
note  was  given,  the  appellee  was  indebted  to  the  appellant 
Raleigh  for  board,  etc. ;  and  that  the  appellant  thereafter  con- 
tinued to  board  with  the  appellant  Raleigh,  and  to  become 
indebted  therefor,  until  1st  of  January,  1863.  That  the  debt 
which  the  appellee  had  incurred  when  the  note  was  given  (and 
continued  to  increase  thereafter)  was  understood  by  himself 
and  the  appellant  Raleigh  as  so  much  payment  on  the  note, 
although  there  was  no  distinct  agreement  to  that  effect;  and 
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that  on  several  occasions  in  the  year  1862,  the  appellee  prom 
ised  to  bring  his  note  to  the  appellant  Raleigh,  and  make  a 
settlement  between  them.  There  was  a  general  demurrer  to 
the  bill.  Courts  of  equity  will  not  enforce  a  setoff  not  al- 
lowed by  law  unless  the  party  seeking  it  can  show  some  equi- 
table ground  for  being  protected  against  his  adversary's  de- 
mand. The  mere  existence  of  cross-demands  is  not  sufficient. 
Rawson  v.  Samuel,  1  Craig  &  Phil.,  161 ;  Dodd  v.  Z/ydall,  1 
Hare,  337;  Gordon  v.  Pyne,  3  id.,  223;  Dade  v.  Erwiri's 
Ex'r,  3  How.,  338;  2  Story's  Eq.,  §  1436. 

*The  insolvency  of  the  party  against  whom  the  setoff  [514*] 
is  claimed  is  a  ground  for  the  exercise  of  equitable 
jurisdiction.     Gay  v.  Gay.  10  Paige,  376. 

"  So,  where  there  has  been  a  mutual  credit  given  by  each 
upon  the  footing  of  the  debt  of  the  other  so  that  a  just  pre- 
sumption arises  that  the  one  is  understood  by  the  parties  to 
go  in  liquidation  or  setoff  of  the  other."  3  How.,  383;  2 
Story's  Eq.,  §  1436;  Green  v.  Darling,  5  Mason,  212. 

It  is  not  necessary  to  show  a  distinct  agreement  that  the 
one  demand  shall  be  applied  in  liquidation  or  in  setoff  of  the 
other,  in  order  to  establish  a  mutual  credit  between  the  par- 
ties. It  is  sufficient  to  show  that  the  credit  was  given  under 
circumstances  warranting  the  conclusion  that  the  parties  acted 
upon  the  understanding  that  such  application  was  to  be  made. 
In  the  case  under  consideration,  it  is  alleged  that  the  note  was 
not  presented  for  payment  when  it  became  due  nor  for  more 
than  two  years  thereafter;  and  that  in  the  meantime  the  ap- 
pellee was  daily  becoming  indebted  to  the  appellant  Raleigh 
on  account,  and  from  time  to  time  promised  to  bring  the  note 
and  make  a  settlement  of  it  and  of  the  account.  It  is  further 
alleged  that  it  was,  in  fact,  understood  between  the  parties 
that  the  one  debt  should  be  applied  in  satisfaction  of  the 
other.  If  these  facts  are  true  (and  they  are  admitted  by  the 
demurrer)  the  court  is  of  the  opinion  that  they  established  an 
equitable  ground  for  protection  against  the  appellee's  demand 
The  demurrer  should  have  been  overruled. 

Decree  reversed. 
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Nicholas  P.  Iglehart   vs.  Chicago  Marine  and  Fire  In- 
surance Company. 

Judgments  by  Confession  :     Presumed  to  be  regular,  if  confessed  in  opm 
court. 
Where  judgment  is  confessed  in  open  court  by  virtue  of  a  warrant  of  at- 
torney, the  presumptions  are  in  favor  of  the  regularity  of  all  the  pro. 
ceedings. 

Same:  Proof  of  execution  of  warrant  of  attorney. 
Proof  should  be  made  of  the  execution  of  the  warrant  of  attorney,  before 
judgment  is  confessed.  But  the  evidence  of  that  fact,  where  the  judg- 
ment is  confessed  in  open  court,  need  not  be  preserved  in  the  record, 
as  it  should  be  when  a  judgment  is  confessed  in  vacation  before  the 
clerk.  In  the  latter  case  it  must  appear  in  the  record,  but  in  the  for- 
mer it  will  be  presumed  to  have  been  done,  unless  it  appears  to  have 
been  omitted.1 

Same:  Several  causes  of  action  may  be  consolidated  in  one  judgment. 
A  court  of  general  jurisdiction  has  power  to  consolidate  different  actions 
of  the  same  nature  between  the  same  parties.  It  is  not  error,  therefore, 
where  several  promissory  notes  accompanied  by  warrants  of  attorney 
are  declared  upon  in  one  action,  to  enter  one  judgment  by  confession 
in  open  court,  on  all  of  said  notes,  nor  is  it  material  that  any  order 
should  be  made  authorizing  such  an  entry  of  judgment. 

Same:  Defective  declaration  cured  thereby. 
Under  the  24th  section  of  the  practice  act  (Rev.  Stat.  1845,  417),  declaring 
that  the  confession  of  a  judgm  nt  shall  operate  as  a  release  of  all  er- 
rors in  the  entering  up  of  the  judgment,  or  making  a  record  thereof, 
the  objection  that  the  breach  assigned  in  a  declaration  upon  two 
promissory  notes  is  the  non-payment  of  one  only  of  the  notes  declared 
on,  though  it  might  have  been  tenable  and  the  breach  held  bad  on  de- 
murrer, is  cured  by  the  confession  of  the  judgment. 

Same  :  Presumption  that  the  person  confessing  the  judgment  is  an  attorney- 
at-law. 
Where  the  record  entry  of  a  judgment  by  confession  in  open  court  recited 
the  appearance  of  the  defendant  by  J.  W.  W.,  his  attorney  in  fact,  and 
the  confession  of  judgment  by  him ;  to  which  it  was  objected  that  it  did 
not  appear  that  the  person  who  confessed  the  judgment  was  an  attor- 
ney-at-law :  Held,  that  attorneys,  being  officers  of  the  court,  it  must  be 
presumed  that  the  court  knew  its  own  officers,  and  under  a  power  of 
attorne}r  authorizing  any  attorney-at-law  to  confess  a  judgment  would 
not  and  did  not  permit  any  person  but  an  attorney  of  the  court  to  act 
under  the  authority. 

1  See  Hall  v.  Jones,  32  111.,  38;  Iglehart  v.  Church,  ante,  255;  Osgood  v. 
Blackmore,  59  id.,  261. 
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Error  to  Circuit  Court  of  Cook  County. 

Judgment  in  this  case  was,  on  May  4,  1860,  confessed  in 
open  court  against  Iglehart  for  $2,100.10  and  costs,  upon  two 
promissory  notes  with  warrants  of  attorney  thereto  attached, 
the  first  dated  January  7,  1860,  for  $1,490.25,  payable  to  de- 
fendant in  error  or  order  ten  days  after  date  with  twelve  per 
cent,  interest;  and  the  second  of  the  same  date  for  $500,  pay- 
able to  defendant  in  error  ninety  days  after  date. 

The  two  notes  above  described  were  declared  upon  in  one 
special  count,  wherein  after  alleging  their  execution  and  de- 
scribing them  as  above,  it  was  stated  that  defendant  became 
liable  to  pay  to  the  plaintiff  the  said  sum  of  money  mentioned 
in  the  said  note,  and  being  so  liable,  undertook  and  promised 
to  pay  the  same  according  to  the  tenor  and  effect  of  the  said 
note;  and  it  was  set  up  as  a  breach,  that  said  defendant  had 
not  paid  said  sum  of  money,  nor  any  portion  thereof,  but 
wholly  refused  and  neglected  so  to  do. 

The  record  contained  a  recital  of  the  coming  of  the  defend- 
ant by  J.  "W.  Westcott,  his  attorney  in  fact;  the  filing  by  him 
of  his  warrant  of  attorney;  and  that  its  execution  was  duly 
proved;  and  the  rendition  of  judgment  in  the  ordinary  form. 

The  assignments  of  error  are  sufficiently  stated  in  the  opinion. 

Arrington  <&  Dent,  for  plaintiff  in  error.  Scammon,  Mo- 
Cagg  c&  Fuller,  for  defendant  in  error.  - 

*  Walker,  C.  J.  This  judgment  was  confessed  in  [516*] 
open  court,  and  the  presumptions  are  in  favor  of  the  reg- 
ularity of  all  the  proceedings.  According  to  the  rules  of  prac- 
tice, it  was  necessary  that  proof  should  have  been  made  of  the 
execution  of  the  warrant  of  attorney  before  the  judgment  wa& 
confessed.  And  the  evidence  of  that  fact  need  not  be  pre- 
served in  the  record,  as  it  should  when  a  judgment  is  con- 
fessed in  vacation  before  the  clerk.  In  the  latter  case  it  must 
appear  in  the  record,  but  in  the  former  it  will  be  presumed  to 
have  been  done,  unless  it  appears  to  have  been  omitted. 
There  is,  therefore,  no  force  in  the  objection,  that  it  [517*] 
does  not  appear  in  the  record,  that  the  execution  of  the 
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power  of  attorney  under  which  this  judgment  was  confessed 
had  been  proved. 

It  is  likewise  insisted,  that  it  was  error  for  the  court  to  con- 
solidate the  two  causes  of  action,  and  the  confession  of  one 
judgment  on  both,  under  the  several  powers  of  attorney.  A 
court  of  general  jurisdiction  has  power  to  consolidate  differ- 
ent actions  of  the  same  nature  between  the  same  parties. 
These  different  causes  of  action  were  declared  on  in  one  action, 
and  no  error  was  committed  in  permitting  the  confession  of 
judgment  on  the  two  notes.  Nor  is  it  material  that  any  order 
should  have  been  made  authorizing  such  an  entry  of  judg- 
ment. 

The  objection  that  the  declaration  is  defective  is  untenable. 
Even  admitting  that  the  breach  *  would  have  been  held  bad  on 
demurrer,  it  was  cured  by  the  confession  of  the  judgment. 
The  twenty-seventh  section  of  the  practice  act  declares  that 
the  confession  of  a  judgment  shall  operate  as  a  release  of  all 
errors  in  the  entering  up  of  the  judgment,  or  making  a  record 
thereof.  This  provision  of  the  statute  disposes  of  that  ques- 
tion. 

It  is  also  insisted  that  it  does  not  appear  that  the  person 
who  confessed  the  judgment  was  an  attorney-at-law.  Attor- 
neys being  officers  of  the  court,  it  must  be  presumed  that  the 
court  knows  its  own  officers,  and  under  a  power  of  attorney 
authorizing  any  attorney-at-law  to  confess  a  judgment,  the 
court  would  not  permit  any  person  but  an  attorney  of  the 
court  to  act  under  the  authority.  The  presumption  will  be 
indulged  that  the  court  below  did  its  duty  in  knowing  that 
the  person  who  acted  was  a  member  of  the  bar. 

~No  error  is  perceived  in  this  record,  and  the  judgment  of 
the  court  below  is  affirmed. 

Judgment  affirmed. 

1  It  was  insisted  that  the  breach  applied  only  to  the  $500  note. 
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*John  Johnston  vs.  The  Ewing  Female  University.    [518*] 

Pleading  :  Special  plea  amounting  to  the  general  issue. 
Where  to  a  declaration  upon  a  subscription  of  a  certain  sum  in  aid  of  a 
university  payable  when  a  building  worth  a  certain  sum  should  be 
erected,  provided  it  was  erected  within  a  certain  time,  the  defendant 
pleaded  specially  that  the  only  cause  of  action  was  on  the  subscription 
paper  counted  on,  and  that  said  condition  had  not  been  complied 
with:  Held,  that  as  there  was  nothing  in  the  plea  that  the  plaintiff 
was  not  bound  to  prove  under  the  general  issue,  it  was  bad  on  special 
demurrer  as  amounting  to  the  general  issue.1 

Subscriptions  in  comtemplation  of  an  incorporation,  valid. 
A  subscription  made  in  contemplation  of  an  incorporation  is  legal,  and 
the  party  making  it  is  bound  to  fulfill.  A  plea,  therefore,  seeking  to 
put  in  issue  the  fact  that  the  plaintiff  in  an  action  upon  such  sub- 
scription was  not  a  corporation  presents  an  immaterial  issue,  and  is 
bad  on  demurrer. 

Corporations  :  Certificate  of  acknowledgment  under  act  of  January  26, 
1849. 
Under  the  act  of  January  26,  1849,  entitled  "  an  act  for  the  incorporation 
of  institutions  of  learning,"  the  same  strictness  is  not  required  in  the 
certificate  of  the  acknowledgment  of  a  certificate  of  incorporation, 
as  the  conveyance  act  requires ;  and  it  is  not  necessary  that  the  certi- 
fying officer  should  state  in  his  certificate  that  the  persons  acknowl- 
edging were  personally  known  to  him. 

Evidence  :  Effect  of  erasures  and  interlineations  in  certificate  of  secretary 
of  state  to  copy  of  certificate  of  incorporation. 
Where  the  secretary  of  state  in  certifying  to  the  correctness  of  a  copy  of 
a  certificate  of  the  incorporation  of  an  institution  of  learning  made  a 
mistake  in  stating  the  date  of  the  filing  of  the  certificate,  which  he 
erased  and  interlined  the  true  date:  Held,  that  this  furnished  no 
ground  for  not  admitting  it  in  evidence. 

Same:    Act  of  legislature  admissible  to  prove  incorporation. 
Upon  the  trial  of  an  issue  upon  a  plea  of  nul  tiel  corporation,  the  act  of 
the  legislature  incorporating  the  body  in  question  is  admissible. 
Same  :     When  proof  of  execution  of  a  written  instrument  is  necessary. 
In  an  action  upon  a  subscription  paper  declared  on   as  an  instrument 
signed  by  the  defendant,  unless  its  execution  is  denied  under  oath,  it 
is  admissible  of  course,  without  proof  of  its  execution. 

JSee  Kncebel  c.  Kirch er,  33  111.,  308;  Cook  v.  Scott,  1  Gil m.,  333; 
Abrams  v.  Pomeroy,  13  111.,  133;  Strader  v.  Snyder,  67  id.,  404;  White  v. 
Clayes,  32  id.,  325, 
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Contract  op  Subscription  Construed  :  When  a  building  may  be  said  to 
be  "  erected." 
Where  a  subscription  to  a  university  was  made  in  the  following  terms: 
"  When  a  building  shall  be  erected  worth  $10,000,  I  will  give  in  real 
estate,  if  such  building  shall  be  erected  in  eighteen  months,  four 
hundred  dollars :"  Held,  that  this  did  not  mean  that  the  building 
must  be  completed  within  the  time  limited  in  order  that  the  subscrip- 
tion should  be  binding,  there  being  a  great  difference  between  erect- 
ing a  building  and  completing  one.  And  where  it  appeared  that 
within  the  eighteen  months  the  walls  of  the  building,  which  were  of 
brick,  were  all  finished,  except  one  gable  end,  which  could  not  be 
completed  till  the  rafters  were  up;  and  that  all  the  rest  of  the  stone 
and  brick  work  was  done  except  putting  up  the  chimney  tops;  that 
all  the  heavy  timbers,  joists  and  studding  were  framed  and  in  the 
building;  and  that  the  window-frames  were  in  and  the  sash  and  main 
frames  ready  to  be  put  in;  and  that  the  materials  for  finishing  the 
building  were  on  the  ground,  and  that  the  building  was  then  worth 
$10,000;  the  building  was  considered  erected  within  the  meaning  of 
the  condition,  although  the  roof  was  not  then  on,  nor  the  door-frames, 
doors,  sash  and  floors  put  in.  A  building  may  be  said  to  be  erected 
when  the  walls  are  up  and  the  material  on  the  ground  to  complete  it 

Appeal  from  Circuit  Court  of  Knox  County. 

Assumpsit  by  appellee  against  appellant  upon  a  subscrip- 
tion by  appellant,  the  nature  of  which  and  of  the  pleadings  in 
the  cause  is  sufficiently  stated  in  the  opinion. 

Upon  the  trial  of  the  action  upon  pleas  of  the  general  issue 
and  nul  tiel  corporation,  the  plaintiff  offered  and  the  court 
admitted  in  evidence  the  certificate  of  organization  of  said 
university  as  a  corporation  recorded  in  the  office  of  the  re- 
corder of  Knox  county ;  and  also  a  copy  of  a  similar  certifi- 
cate certified  by  the  secretary  of  state,  who,  in  certifying  the 
same  to  be  a  true  copy  of  the  original  on  file  in  his  office,  in 
describing  such  original,  stated  first  that  it  was  filed  Septem- 
ber 26,  A.  D.  1863,  and  then  erased  said  date,  and  interlined 
the  words,"  February  sixth,  1858  "  in  their  stead. 

The  certificate  of  incorporation  recorded  in  the  office  of  the 
recorder  of  Knox  county  was  signed  by  thirty  persons,  and, 
omitting  the  names  of  the  signers,  was  as  follows: 

"  State  of  Illinois  —  Knox  County  —  ss. 

"  We,  the  undersigned,  being  anxious  of  establishing  an  in- 
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stitution  of  learning  in  the  city  of  Knoxville,  in  said  county, 
under  and  by  virtue  of  an  act  of  the  legislature  of  said  state 
entitled,  '  An  act  for  the  incorporation  of  institutions  of  learn- 
ing,' approved  January  26th,  A.  D.  1849,  do  certify  and  de- 
clare that  said  institution  shall  be  known  and  called  Ewing 
Female  University,  and  that  the  same  shall  be  managed  and 
directed  by  fifteen  trustees,  viz:  [naming  them]  in  which  the 
following  branches  of  literature  and  science  are  purposed  to 
be  taught,  viz.:  Algebra,  Chemistry,  History  and  Structure  of 
Language,  Antiquities,  Mnemonics,  Esthetics,  Terminology, 
Nomenclature  and  Technology,  Geometry,  Science  of  Gov- 
ernment, Latin  and  Greek,  Geology,  Intellectual  Philosophy, 
Natural  Theology,  Evidences  of  Christianity,  French,  German, 
Spanish,  Rhetoric,  Intellectual  Philosophy,  Trigonometry, 
Astronomy,  Natural  Philosophy,  Conic  Sections,  Elements  of 
Criticism,  History  of  Literature,  Logic,  Analogy,  Drawing, 
Painting  and  Embroidery. 

"  State  of  Illinois  —  Knox  County  —  ss. 

"I,  Win.  McGowan,  a  justice  of  the  peace  in  and  for  said 
county,  certify  that  on  this  day  personally  appeared  before 
me  [naming  thirty  signers],  whose  names  appear  subscribed  to 
the  foregoing  instrument  of  writing,  and  severally  acknowledg- 
ed the  signing  of  the  same  to  be  their  voluntary  act  and  deed, 
for  the  uses  and  purposes  therein  set  forth. 

"  Given  under  my  hand  and  seal  this  first  day  of  February, 
A.  D.  1858.  ¥m.  McGowan,  J.  P.  [seal.]" 

The  following  objections  were  duly  made  by  defendant  to 
the  admission  of  said  certificate: 
(1)  Because  the  certificate  of  acknowledgment  did  not  state 
that  the  persons  making  the  acknowledgment  were  personally 
known  to  the  officer  taking  it. 

(2)  Because  there  was  no  proof  of  their  signatures. 

(3)  Because  the  said  institution  ranking  as  a  university, 
the  professorships  to  be  founded  were  not  stated  in  said  cer- 
tificate, nor  their  number  given. 

(4)  Because  said   certificate  was  acknowledged  by  a  part 
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only  of  the  subscribers  thereto  as  corporators,  and  not  bj  all 
of  them . 

The  defendants  also  made  the  same  objections  to  the  admis- 
sion in  evidence  of  the  copy  certified  by  the  secretary  of  state; 
and  also  a  further  objection  on  account  of  the  erasures  and  in- 
terlineations above  described;  all  of  which  objections  were  over 
ruled  and  exceptions  taken. 

It  appeared  from  the  evidence  that,  within  the  eighteen 
months  limited  in  the  defendant's  subscription,  the  walls  of 
the  building  in  question,  which  were  brick,  were  all  finished 
except  one  gable  end,  which  could  not  be  completed  till  the 
rafters  were  up ;  that  all  the  rest  of  the  stone  and  brick  work, 
except  putting  up  the  chimney  tops,  was  done;  that  the  heavy 
timbers,  joists  and  studding  were  framed  and  in  the  building, 
but  that  the  roof  was  not  on;  that  the  door-frames,  doors, 
sash,  glass  and  floors  were  not  put  in;  that  the  window- 
frames  were  in,  the  sash  and  main  frames  were  ready  to  be  put 
in,  and  the  material  for  finishing  said  building  purchased  and 
on  the  ground;  and  that  the  building  was  then  worth  more 
than  ten  thousand  dollars. 

The  remainder  of  the  evidence  is  sufficiently  stated  in  the 
opinion  of  the  court. 

Yerdict  and  judgment  below  for  plaintiff,  and  appeal  taken 
by  the  defendant. 

The  errors  assigned  are  sufficiently  stated  in  the  opinion. 

T.  G.  Frost,  for  appellant.  A.  M.  Craig  and  P.  R.  San- 
ford,  for  appellee. 

[526*]  *Breese,  J.  This  was  an  action  of  assumpsit  brought 
in  the  Knox  circuit  court,  by  the  appellee  against 
the  appellaut  to  recover  the  amount  of  a  subscription  made 
by  him  prior  to  the  incorporation  of  the  company,  but  in  con- 
templation  thereof. 

Besides  the  common  counts,  the  declaration  counted  on  the 
subscription  paper,  setting  it  out  in  full. 

The  general  issue  was  filed  and  several  special  pleas,  which 
being  adjudged  bad  on  demurrer,  the  defendant  filed  nine 
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special  pleas,  to  all  of  which,  except  the  ninth,  a  demurrer  was 
sustained. 

The  special  pleas  demurred  to  were  in  substance  that  the 
only  cause  of  action  was  on  the  subscription  paper  counted  on 
and  that  the  condition  thereof,  "  when  a  building  should  be 
erected  worth  ten  thousand  dollars,  to  give  in  real  estate  four 
hundred  dollars  if  such  building  should  be  erected  in  eighteen 
months,"  had  not  been  complied  with.  The  ninth  special  plea 
was  nul  tiel  corporation,  on  which  issue  was  taken. 

The  questions  presented  on  the  record  arise  out  ot  the 
following  assignment  of  errors: 

The  court  erred  in  sustaining  the  plaintiff's  demurrer  to 
defendant's  2d,  3d,  4th,  5th,  6th,  7th,  8th  and  10th  amended 
pleas,  and  in  each  decision  in  overruling  each  and  every  of 
said  pleas. 

The  court  erred  in  admitting  the  certificate  of  incorpora- 
tion offered  by  the  plaintiff,  recorded  in  the  recorder's  office 
of  Knox  county,  in  evidence. 

The  court  erred  in  admitting  in  evidence  the  certificate  of 
incorporation  offered  by  the  plaintiff,  purporting  to  have  been 
recorded  in  the  office  of  the  secretary  of  state,  or  the  copy  of 
the  certificate  from  said  secretary  of  state's  office. 

The  court  erred  in  admitting  the  evidence  offered  by  the 
plaintiff  and  objected  to  by  the  defendant. 

The  court  erred  in  excluding  the  evidence  offered  by  the 
defendant. 

The  court  erred  in  refusing  to  give  defendant's  instructions 
numbered  4,  6,  7,  and  each  and  every  of  them. 

The  court  erred  in  modifying  defendant's  second  instruction 
by  the  addition  of  the  words  uas  to  its  exterior." 

*The  court  erred  in  giving  the  several  instructions  [527*] 
asked  by  the  plaintiff  and  given  by  the  court,  and  in 
his  decisions  as  to  each  and  every  of  them. 

The  demurrer  was  a  special  demurrer  and  properly  sus- 
tained, because  these  special  pleas,  except  the  eighth,  each  and 
every  one  of  them,  amount  to  no  more  than  the  general  issue. 
There  is  nothing  in  either  of  them  that  the  plaintiff  was  not 
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bound  to  prove  under  that  issue,  and  it  must  be  presumed  it 
was  proven.  As  to  the  eighth,  it  sought  to  put  in  issue  the 
fact  that  the  plaintiff  was  not  a  body  corporate  at  the  time  of 
the  subscription.  The  objection  to  this  plea  is  obvious.  It 
presented  an  immaterial  issue.  It  has  been  held  by  this 
court,  in  several  cases,  that  a  subscription  made  in  contempla- 
tion of  an  incorporation  is  legal,  and  the  party  making  it 
Wund  to  fulfill.  Cross  v.  Pinekneyville  Steam  Mill  Co.,  IT 
111.,  54;  Tonica&PetersburghR.  R.  Co.  v.  McNeely,  21  id.,  72. 

What  objection  could  exist  to  admitting  in  evidence  the  cer- 
tificate of  incorporation  recorded  in  the  recorder's  office  of  the 
proper  county  is  not  perceived.  It  is  in  strict  conformity  to 
the  statute  as  we  understand  it.  The  act  of  1849  does  not  re- 
quire the  same  strictness  as  the  conveyance  act  requires.  In 
acknowledging  the  deeds  of  conveyance,  great  opportunities 
are  presented  for  fraudulent  personation,  hence  the  necessity 
that  the  person  making  the  acknowledgment  should  be  per- 
sonally known  to  the  officer  taking  it  as  the  real  person,  and 
he  should  so  certify. 

Nor  can  we  perceive  any  valid  objection  to  admitting  in 
evidence  the  certificate  of  incorporation  from  the  office  of  the 
secretary  of  state.  It  is  true  it  contained  an  erasure  and  an 
interlineation,  as  would  appear  by  the  copy  furnished  us,  but 
as  the  original  is  not  submitted  to  our  inspection,  we  cannot 
say  the  court  decided  wrong  in  admitting  it.  From  the  ap- 
pearance of  the  erasure  and  interlineation,  we  should  not  think 
it  an  alteration  to  be  deemed  very  material.  The  secretary  of 
state  made  a  mistake  in  the  date  of  filing  the  certificate,  which 
he  erased,  and  inserted  the  true  date.  In  all  substantial  re- 
spects, it  is  in  conformity  to  the  statute. 
[528*]  *The  evidence  offered  by  appellee  to  which  appellant 
objected,  besides  the  above  certificates,  was  first,  an  act 
of  the  legislature  incorporating  the  Ewing  Female  Seminary.1 
No  specific  objection  is  pointed  out,  and  in  the  absence  of  any, 
it  must  be  held,  as  an  act  of  the  legislature,  competent  evidence. 

» Private  Laws,  1859,  p.  333. 
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Next,  the  subscription  paper  was  objected  to  generally, 
without  any  specification.  As  that  was  declared  on  as  an  in- 
strument signed  by  the  appellant,  he  should  have  denied  its 
execution  under  oath.  Not  having  done  so,  it  was  admissible, 
of  course. 

We  cannot  find,  on  a  close  inspection  of  the  record,  that  the 
court,  in  any  stage  of  the  cause,  excluded  evidence  offered  by 
the  appellant. 

The  important,  and  really  the  only  question  in  the  case, 
arises  on  the  construction  which  should  be  placed  on  appel- 
lant's subscription.  It  differs  from  that  of  every  other  sub- 
scriber, and  is  special,  as  follows :  "  When  a  building  shall 
be  erected,  worth  ten  thousand  dollars,  I  will  give  in  real 
estate,  if  such  building  shall  be  erected  in  eighteen  months, 
four  hundred  dollars." 

The  instructions  asked  by  the  appellant  are  all  on  the  hy- 
pothesis that  a  building  should  be  completed  within  eighteen 
months,  worth  ten  thousand  dollars.  Such  is  not  the  terms 
of  the  contract,  nor  the  intention  of  the  parties,  as  we  gather 
from  the  words  used.  There  is  a  great  difference  between 
erecting  a  building  and  completing  one.  A  building  may  be 
said,  without  doing  violence  to  language,  to  be  erected  when 
the  walls  are  up  and  the  material  on  the  ground  to  complete 
it.  It  may  be,  the  appellant's  subscription,  if  paid,  would 
have  gone  far  towards  its  full  completion,  and  by  his  default 
it  was  not  completed. 

The  evidence  shows  a  building  erected,  worth  more  than  ten 
thousand  dollars,  and  within  eighteen  months  after  the  appel- 
lant made  his  subscription,  and  that  the  materials  were  on  the 
ground,  at  hand,  to  make  the  building  so  erected  complete. 
On  the  theory  adopted  by  the  court,  and  which  we  think  was 
the  correct  one,  the  instructions  on  both  sides  were 
properly  ^disposed  of,  and,  as  given,  presented  the  law  [529*] 
of  the  case  fairly  and  fully  to  the  jury. 

There  being  no  such  errors  as  have  been  assigned,  the  judg- 
ment must  be  affirmed. 

Judgment  affirmed. 
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George  Meixsell  vs.  Chapman  Williamson. 

Fraudulent  Chattel  Mortgage:    Fraudulent  intent  must  be  mutual. 
In  order  that  a  chattel  mortgage  should  be  fraudulent  and  void  as 
against  creditors,  the  intent  to  delay  and  hinder  the  creditors  of  the 
mortgagor  must  be  entertained  by  both  the  mortgagor  and  mortgagee. 

Same  :  Changing  date  of  note  to  conform  to  mortgage. 
The  fact  that  a  note  is  altered  by  the  parties  to  it,  after  the  execution  of 
a  chattel  mortgage,  so  as  to  make  it  mature  later,  and  conform  to  the 
mortgage  in  respect  to  the  time  of  payment,  does  not  render  the 
transaction  fraudulent  per  se,  as  to  creditors,  provided  the  mortgage 
was  executed  to  secure  a  valid  preexisting  debt.  It  is  a  circumstance 
for  the  jury  to  consider. 

Same  :    Mortgagor  may  not  retain  possession  after  maturity  of  the  debt.1 
As  against  execution  creditors  of  the  mortgagor,  the  mortgagor  has  no 
right  to  retain  the  possession  of  mortgaged  chattels  after  the  maturity 
of  the  debt  secured  by  the  mortgage,  and  in  such  case  it  makes  no 
difference  whether  the  mortgage  was  fraudulent  or  not. 
Instructions  :    Should  be  confined  to  the  issue  to  which  applicable. 
Where,  in  an  action  of  replevin,  issues  are  joined  upon  pleas  of  non  cepit> 
and  property  in  another  person,  an  instruction  applicable  to  the  latter 
issue  should  not  direct  the  jury  in  case  they  find  certain  facts,  to  find 
the  defendant  not  guilty,  but  the  verdict  should  be  for  the  defendant 
on  the  plea  to  which  the  instruction  is  applicable. 
Same  :    Must  be  based  on  evidence.* 

It  is  error  to  give  an  instruction  where  there  is  no  evidence  in  the  case 
upon  which  to  base  it. 

^See  Lemen  v.  Robinson,  59  111.,  115;  Cleaves  v.  Herbert,  60  id.,  126; 
Constant  v.  Matteson,  22  id.,  546;  Wooley  v.  Fry,  30  id.,  158;  Cass  v.  Per. 
kins,  23  id.,  382 ;  Reese  v.  Mitchell,  41  id.,  365 ;  Hanford  v.  Obrecht,  49  id., 
146 ;  Wylder  v.  Crane,  53  id  ,  490. 

2  To  the  point  that  instructions  should  not  be  mere  abstract  propositions, 
but  must  be  founded  upon  evidence,  see  Hodgen  v.  Latham,  33  111.,  344; 
New  England  F.  &  M.  Ins.  Co.,  32  id.,  221;  Lawrence  v.  Jarvis,  id.,  305; 
Wallace  v.  Wren,  id.,  146 ;  Atkinson  v.  Lester,  1  Scam.,  407 ;  Cummings  v. 
McKenny,  4  id.,  58;  Wilcox  v.  Kinzie,  3  id.,  218;  Nealy  ©.Brown,  1  Gilm., 
10;  Hessiug  v.  McCloskey,  37  111.  341;  Mason  v.  Jones,  36  id.,  212;  Chi- 
cago  &  Gt.  E.  R.  R.  Co.  v.  Fox,  41  id.,  106;  Nichols  v.  Mercer,  44  id.,  250; 
Leake  v.  Brown,  43  id.,  373;  Prescott  v.  Maxwell,  48  id.,  82;  Hamilton  v. 
Singer  Manufg.  Co.,  54  id.,  370 ;  Sprague  v.  Hazenwinkle,  53  id.,  419;  Ox- 
ley  v.  Storer,  54  id.,  159;  Weaver  v.  Rylander,  55  id.,  529;  Cossit  v.  Hobbs, 
56  id.,  231;  Holcombfl.  Davis,  56  id.,  413;  Means  v.  Lawrence,  61  id.,  137; 
Mitchell  v.  Fond  du  Lac,  61  id,  174;  Toledo,  P.  &  W.  R'y  Co.  v.  Ingraham, 
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Witnesses:  Credibility  of;  falsus  in  uno,  falsus  in  omnibus.1 
It  is  error  to  instruct  the  jury  that,  if  they  believe  from  the  evidence  ol 
one  witness  in  a  cause  that  another  witness  has  sworn  falsely  as  to 
a  certain  point,  and  from  such  evidence  that  he  is  unworthy  of  be- 
lief, they  may  disregard  his  whole  testimony.  Such  an  instruction  is 
too  broad,  and  should  be  qualified  by  adding  the  words,  "  unless  cor- 
roborated ;"  for  a  witness  may  swear  falsely  in  one  particular  and  yet 
be  corroborated  in  all  other  particulars. 

Same  :  Impeachment  of. 
The  mere  fact  that  a  witness  difiers  from  and  is  contradicted  by  another 
witness,  as  to  a  particular  point  in  controversy,  is  not  such  a  circum- 
stance as  should  condemn  him.  His  testimony  can  not  be  regarded 
as  unworthy  of  belief  without  some  evidence  of  his  unworthiness  or 
turpitude. 

Evidence  :    Prima  facie  case,  good  till  rebutted. 
A  good  prima  facie  case  is  a  case  which  may  be  disparaged;  but,  in  the 
absence  of  any  evidence  to  rebut  it,  it  is  as  strong  as  any  other,  and 
until  successfully  rebutted,  it  must  prevail. 

Error  to  Circuit  Court  of  To,zewell  County. 
The  case  is  sufficiently  stated  by  the  court. 
B.  S.  Prettyman,  for  plaintiff  in  error.     C.  A.  Roberts 
and  R.  W.  Ireland,  for  defendant  in  error. 

*Breese,  J.     This  was  an  action  of  replevin  brought  [530*] 
by  plaintiff  in  error  in  the  Tazewell  circuit  court, 
against  the  defendant  in  error,  for  certain  goods  and  chattels 
in  the  declaration  described. 

The  defendant  pleaded  non  cepit  and  property  in  one 
Phares  Meixsell,  and  that  as  sheriff  of  Tazewell  county  he 
seized  the  property  by  virtue  of  an  execution  issued  on  a  judg- 
ment against  Phares  Meixsell. 

58  id.,  120;  St.  Louis,  A.  &  T.  H.  R.  R.  Co.  v.  Manly,  58,  id.,  300;  Illinois 
Cent.  R.  R.  Co.  v.  Benton,  69  id.,  174;  Owend  v.  Murplvy,  69  id.,  337; 
American  v.  Rimpert,  75  id.,  228;  Andreas  v.  Ketcham,  77  id.,  377;  Rein- 
bach  v.  Crabtree,  id.  182;  Wenger  v.  Calder,  78  id.,  375;  Trustees  v.  Mis- 
enheimer,  id.,  22;  Nichols  v.  Bradsby,  id.,  44;  Plummer  v.  Rigclon,  id., 
222;  Straus  v.  Minzesheimer,  id.,  492. 

But  where  there  is  any  evidence,  however  slight,  it  is  sufficient  to  sus- 
tain an  instruction  upon  the  hypothetical  case  it  tends  to  prove.  Chicago 
v.  Scholten,  75  111.,  468. 

1  See  Farwell  v.  Meyer,  ante,  41. 
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The  jury  found  a  verdict  of  not  guilty,  on  which  the  court 
entered  judgment  for  costs  against  the  plaintiff,  on  overruling 
a  motion  for  a  new  trial.  The  case  is  brought  here  by  writ 
of  error,  and  the  principal  point  made  is  on  the  instructions 
given  by  the  court  for  the  defendant. 

The  facts  are  briefly  these:  On  the  27th  of  August,  1860, 
Phares  Meixsell  executed  a  mortgage  to  the  plaintiff  for  the 
chattels  in  question,  which  was  duly  acknowledged  and  re- 
corded on  that  day,  and  at  the  same  time  executed  a  note 
which  the  mortgage  was  given  to  secure.  The  mortgage  con- 
tained the  usual  provision,  that  the  property  should  remain 
with  the  mortgagor  until  the  note  matured.  It  appeared  the 
note  was  made  payable  on  the  27th  of  August,  1862.  There 
is  proof  tending  to  show,  when  the  note  was  signed,  it  was 
made  payable  on  the  day  of  its  date,  the  figure  "  2  "  having 
the  appearance  of  having  been  inserted  after  its  execution, 
though  the  note  is  recited  in  the  mortgage  as  payable  on  the 
27th  of  August,  1862.  Tht;  maker  of  the  note  testified  that  it 
bore  the  date  it  had  when  he  executed  it;  but  another  witness 
(Corey)  testified  that  the  note  was  in  his  handwriting,  except 
the  signature,  and  that  he  put  the  date  to  it  after  it  was  exe- 
cuted Phares  Meixsell  testified  that  the  debt  for  which  the 
note  was  given  was  ~bona  fide  and  justly  due. 

On  this  state  of  facts,  the  defendant  asked  the  court  to  in- 
struct the  jury  that  if  they  believed,  from  the  evidence, 
[531*]  that  *the  mortgage  was  not  bona  fide,  but  was  made 
to  hinder  and  delay  the  creditors  of  said  Meixsell,  then 
the  jury  are  to  find  the  defendant  not  guilty. 

The  objections  to  this  instruction  are  obvious.  The  intent 
of  P.  Meixsell  to  delay  and  hinder  his  creditors  is  not,  under 
repeated  decisions  of  this  court,  sufficient.  This  intent  must 
be  mutual;  both  the  mortgagor  and  mortgagee  must  harbor 
the  intent.  Ewing  v.  Runkle,  20  111.,  448 ;  Myers  v.  Kinzie, 
26  id.,  38.  But  if  the  instruction  was  right  in  this  respect, 
still  the  jury  should  not  have  been  instructed  to  find  the  de- 
fendant not  guilty.     There  was  a  plea  in  of  property  in  this 
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mortgagor,  and  the  verdict  should  have  been  for  the  defendant 
on  that  plea,  if  the  mortgage  was  found  to  be  fraudulent. 

The  next  instruction  the  court  gave  for  the  defendant  was 
this:  "  If  the  jury  believe,  from  the  evidence  and  statement  of 
Mr.  Corey,  sworn  as  a  witness  in  this  cause,  that  the  witness, 
Phares  Meixsell,  has  sworn  falsely  as  to  the  note  having  been 
dated  at  the  time  of  execution,  and  from  such  evidence,  that 
said  Phares  Meixsell  is  unworthy  of  belief,  the  jury  may  dis- 
regard his  whole  testimony."  Without  noticing  any  other 
objection  to  this  instruction,  it  is  sufficient  to  say  it  is  alto- 
gether too  broad,  as  this  court  has  often  decided.  The  court 
should  have  added  to  the  instruction,  "  unless  corroborated," 
for  a  witness  may  swear  falsely  in  one  particular,  and  yet  be 
corroborated  in  all  other  particulars. 

By  the  third  instruction  the  jury  were  told,  if  they  believed 
from  the  evidence  of  Corey,  that  Phares  Meixsell  has  sworn 
falsely,  and  that  he  is  unworthy  of  belief,  and  that  there  is  no 
other  evidence  to  show  that  the  mortgage  was  bona  fide,  they 
will  find  for  the  defendant.  This  placed  the  case  on  very  un- 
fair grounds,  for  the  jury,  for  aught  that  appears  in  the  case, 
might  as  well  believe  that  Corey  stated  what  was  not  true,  as 
that  Phares  Meixsell  did,  and  if  they  placed  more  confidence 
in  the  statement  of  Corey,  as  to  the  time  the  note  was  dated, 
than  they  did  in  the  statement  of  Meixsell,  it  did  not  follow 
the  mortgage  was  not  bona  fide,  for  it  recites  the  fact 
that  the  note  was  to  be  paid  August  27,  *1862.  It  was  [532*] 
a  very  small  circumstance  by  which  to  invalidate  the 
mortgage.  It  was  immaterial  whether  there  was  a  note  or  not, 
if  the  property  was  to  be  held  by  the  mortgage  for  two  years. 

The  fourth  instruction  is  unobjectionable,  except  in  this, 
that  admitting  as  it  does  that  the  production  of  the  note  and 
mortgage  is  prima  facie  evidence  of  the  good  faith  of  the 
transaction,  yet  the  jury  are  told,  if  they  believe  from  the  evi- 
dence that  it  was  not  made  in  good  faith,  they  will  find  for  the 
defendant.  Now,  there  was  no  other  evidence  of  the  transac- 
tion before  the  jury  but  the  note  and  mortgage,  and  the  testi- 
mony about  the  date  as  an  alteration.     The  note  and  mortgage 
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making  a  good  prima  facie  case,  and  no  evidence  to  rebut  it, 
the  jury  ought  to  have  been  told  that  such  a  case  was  as  strong 
as  any  other,  and  their  verdict  must  be  for  the  plaintiff.  A 
good  priyna  facie  case  is  a  case  which  maybe  disparaged,  but 
until  it  is,  successfully,  it  must  prevail. 

The  fifth  instruction  is  this:  "If  the  jury  believe  from  the 
evidence  that  the  note  has  been  altered  since  its  execution,  and 
that  Phares  Meixsell  is  contradicted  by  the  testimony  of  other 
witnesses,  and  that  the  note  was  altered  to  make  it  conform 
with  the  description  in  the  mortgage,  they  may  take  all  these 
facts  into  consideration  to  show  that  the  mortgage  was  fraud- 
ulent, and  if  they  believe  from  the  evidence  that  it  was  fraud- 
ulent, they  will  find  for  the  defendant."  Here  is  a  medley 
indeed.  If  all  the  items  in  this  instruction  existed,  they  would 
not  make  the  mortgage,  under  which  the  property  was  claimed, 
fraudulent,  unless  the  mortgagee  was  implicated  in  the  fraud 
as  a  party  to  it.  Suppose  the  note  was  altered  to  make  it  con- 
form to  the  mortgage,  who  can  complain,  provided  the  mort- 
gage was  executed  to  secure  a  valid  preexisting  debt?  This 
court  held,  in  the  case  of  Prior  v.  White,  12  111.,  263,  that 
notes  not  actually  executed  at  the  time  of  making  the  mort- 
gage, but  made  subsequently,  so  as  to  correspond  with  the 
mortgage,  did  not  render  the  transaction  fraudulent  per  se.    It 

is  a  circumstance  for  the  jury  to  consider. 
[533*]        *The  sixth  instruction  connects  the  plaintiff  with  a 

knowledge  of  the  alteration,  and  embraces  no  proposi- 
tion on  which  the  court  could  act,  and  is  harmless  if  improper. 
The  seventh  instruction  is  as  follows:  "  If  the  jury  believe, 
from  the  evidence,  that  Phares  Meixsell  is  so  unworthy  of 
belief,  they  may  disregard  his  whole  testimony,  and  if  there 
is  no  other  evidence  of  the  indebtedness  of  Phares  Meixsell  to 
George  Meixsell,  and  there  was  no  such  bona  fide  indebted- 
ness, they  will  find  for  defendant."  How  "so  unworthy  of 
belief?"  If,  in  the  estimation  of  the  jury,  he  was  unworthy 
of  belief,  they  might  disregard  his  testimony,  but  this  they 
could  not  do  without  some  evidence  of  his  unworthiness  and 
turpitude.  The  mere  fact  that  he  differed  from  another  wit- 
318 


APRIL  TEEM,  1864.  534 

Meixsell  vs.  Williamson. 

ness,  as  to  the  time  the  note  was  dated,  is  not  such  a  circum- 
stance as  should  condemn  him.  And  besides,  that  fact  of  it- 
self was  not  very  important,  the  mortgage  reciting  a  note  pay- 
able on  the  27th  of  August,  1862. 

The  court,  by  the  eighth  instruction,  told  the  jury  that  they 
might  take  into  consideration  and  inspect  the  note,  and  the 
testimony  of  Corey  and  Griswold,  and  if  from  all  that  testi- 
mony they  believed  that  the  note  was  made  payable  on  the 
27th  of  August,  1860,  and  the  mortgage  was  given  to  secure 
that  note,  then  Phares  Meixsell  had  no  right  to  retain  the  pos- 
session of  the  property  after  that  time,  they  will  find  for  the 
defendant,  and  under  this  state  of  circumstances,  it  does  not 
make  any  difference  whether  the  mortgage  was  fraudulent  or 
not.  There  is,  perhaps,  no  solid  objection  to  the  substance  of 
this  instruction,  though  liable  to  some  criticism.  But  the 
whole  case  puts  the  theory  on  which  it  is  based,  and  of  the 
plaintiff's  case,  to  flight.  Can  it  be  supposed,  for  a  single 
moment,  that  the  mortgagor  was  to  retain  this  property  but 
for  a  single  day?  It  is  preposterous  and  absurd.  By  the 
mortgage,  he  was  to  retain  the  possession  until  the  note  ma- 
tured, and  it  would  mature  on  the  27th  of  August,  1862,  and 
not  on  the  day  after  its  date. 

*The  ninth  instruction  tells  the  jury  that  Meixsell  [534*] 
would  not  have  any  right  to  convert  the  note  to  the 
prejudice  of  the  defendant,  and  if  the  note  was  made  payable 
in  1860,  the  plaintiff  nor  any  one  else  had  any  right  to  con- 
vert it  to  the  prejudice  of  the  defendant.  The  defendant  was 
the  sheriff  of  the  county,  and  had  levied  an  execution  on  this 
property.  He,  as  defendant,  had  no  interest  in  the  matter  to 
be  prejudiced  in  any  way.  The  instruction  was  wholly  irrel- 
evant and  improper. 

But,  really,  there  is  no  evidence  whatever  that  the  date  of 
the  note  has  been  altered.  Corey  dated  it,  he  says,  after  it 
was  executed,  while  Phares  Meixsell  says  it  was  dated  when 
he  signed  it.  Griswold  never  saw  the  party  write,  and  knew 
nothing  of  the  handwriting.     The  figure  "  2  "  was  made  with 
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different  ink  from  the  body  of  the  note,  and  so  was  the  signa- 
ture.    No  one  proved  an  alteration  of  the  date. 

The  jury  did  not  have  the  case  properly  put  to  them  by 
the  instructions.  They  are  all  objectionable,  in  one  view  of 
the  case,  and  the  judgment  must  be  reversed  and  the  cause  re- 
manded. 

Judgment  reversed. 


John  Eads  vs.  Alfred  Couse. 

Costs  :    How  collected;  fee  bill. 
Where  final  judgment  has  been  rendered  in  favor  of  a  party  to  a  cause 
for  costs,  the  only  mode  of  collecting  such  costs  is  by  an  execution. 
A  fee  bill  cannot  lawfully  be  issued  against  the  opposite  party  therefor. 

Fee  Bill  :     When  it  may  be  issued. 
A  fee  bill  may  be  issued  against  a  party  to  collect  the  costs  due  from 
him  to  the  officers  of  court,  etc.,  without  regard  to  the  result  of  the 
suit ;  but  the  clerk  has  no  authority  to  issue  that  kind  of  process  to 
enforce  a  final  judgment. 

Judicial  Sales  :     Under  void  fee  bill. 
A  sale  of  chattels  under  a  fee  bill  for  costs,  for  which  a  final  judgment 
has  been  rendered  against  the  unsuccessful  part}'',  is  void,  and  is  no 
justification  in  an  action  brought  against  the  purchaser  for  their 
conversion. 

Appeal  from  Circuit  Court  of  Knox  County. 

Trover  by  appellee  against  appellant,  for  an  alleged  conver- 
sion of  a  quantity  of  corn. 

The  corn  in  question  was  sold  and  delivered  to  the  defend- 
ant Eads,  by  the  sheriff,  under  a  certain  fee  bill  against  Couse, 
which  had  been  issued  by  the  clerk  of  the  circuit  court  for 
the  costs  of  both  plaintiff  and  defendant  in  a  certain  cause 
wherein  said  Couse  was  plaintiff  and  said  Eads  and  another 
person,  defendants;  and  in  which,  upon  appeal  to  the  circuit 
court,  a  judgment  had  been  rendered  in  favor  of  the  defend- 
ant, against  Couse  for  costs. 

Yerdict  and  judgment  for  the  plaintiff;  and  upon  appeal, 
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the  validity  of  said  fee  bill  was  the  only  question  for  deter 
mination. 
Douglass  <&  Craig  for  appellant.     A.  Tyler,  for  appellee. 

*  Beckwith,  J.     The  clerk  of  the  circuit  court  had  [535*] 
no  authority  to  issue  a  fee  bill  against  Couse  for  the 
collection  of  Eads'  costs.     Eads  had  recovered  a  final  judg- 
ment, and  the  only  mode  of  collecting  his  costs  of  Couse  was 
by  an  execution.     Purp.  Stat.,  826. 

A  fee  bill  may  be  issued  against  a  party  to  collect  the  costs 
due  from  him  to  the  officers  of  the  court,  etc.,  without  regard 
to  the  results  of  the  suit  (Purp.  Stat.,  562),  but  the  clerk  has 
no  authority  to  issue  that  kind  of  process  to  enforce  a  final 
judgment.     Neal  v.  JBlanchard,  32  111.,  503. 

*The  fee  bill  under  which  the  appellant  justifies  the  [536*] 
conversion  of  the  property  in  controversy  is  void  upon 
its  face.     All  proceedings  under  it  were  without  authority. 

The  judgment  of  the  court  must,  therefore,  be  affirmed. 

Judgment  affirmed. 


John  S.  Reed  vs.  Peter  Curry. 

Practice:  Summons  not  required  to  be  marked  "filed"  to  warrant  a  de- 
fault. 
Where  a  summons  is  served  on  the  defendant  in  due  time,  according  to 
law,  duly  presented  to  the  court  upon  taking  a  default  against  him 
and  passed  to  the  clerk  to  be  filed,  the  fact  that  it  is  not  marked  "  filed  " 
by  the  clerk,  is  no  ground  for  setting  aside  the  judgment.  By  show- 
ing the  summons  to  the  court,  and  placing  it  in  the  hands  of  the 
clerk,  the  plaintiff  performs  every  duty  required  of  him  in  respect  to 
it,  and  if  the  clerk  loses  it  afterwards,  the  plaintiff  should  not  lose  his 
judgment  thereby. 

Same  :    Filing  papers  nunc  pro  tune. 

The  clerk  of  a  circuit  court  has  no  right  to  file  the  summons  in  a  cause 
nunc  pro  tunc,  without  leave  of  the  court. 
Attorney:    Authority  to  bring  suit  presumed.1 

It  will  be  presumed  that  attorneys  bringing  a  suit  are  authorized  so  to 

1  See  Williams  v.  Butler,  post.  544. 
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do,  till  it  is  shown  that  they  have  improperly  assumed  such  author- 

Same  :    Authority  presumed  from  possession  of  note  sued  on. 
Where  attorneys  bringing  suit  upon  a  promissory  note,  produce  the  same 
at  the  trial,  this,  of  itself,  affords  a  strong  presumption  of  their  author- 
ity to  sue  upon  it. 

Practice  :  Motion  to  set  aside  judgment  by  default,  on  ground  that  suit 
was  brought  without  authority. 
A  motion  by  defendant  to  set  aside  a  judgment  for  the  reason  that  suit 
was  brought  without  the  authority  of  the  plaintiff  is  of  a  dilatory 
character,  and  cannot  be  entertained  after  a  default.  The  defendant 
should  appear  and  make  the  motion  on  the  day  he  was  summoned  to 
appear,  and  in  apt  time  on  that  day. 

Same  :     When  a  default  should  be  set  aside. 
On  an  affidavit  of  merits,  a  default  is  usually  set  aside,  if  a  good  defense 
on  the  merits  exists,  and  the  party  has  been  diligent  in  preparing  it. 
Same:    Counter  affidavit  may  be  filed  in  a  motion  to  vacate  judgment  by  de- 
fimU. 
The  court  may  properly  permit  a  counter  affidavit  to  be  filed  by  the 
plaintiff  in  opposition  to  a  motion  to  vacate  a  judgment  by  default, 
on  the  ground  that  the  suit  was  brought  without  the  authority  of 
the  plaintiff. 

Revenue  Stamp. 
No  revenue  stamp  is  necessary  to  the  jurat  of  an  affidavit  made  in  the 
progress  of  a  case,  or  on  a  motion  in  court. 

Appeal  from  Superior  Court  of  Chicago. 

The  nature  of  the  case  is  fully  shown  in  the  opinion  of  the 
court,  and  in  the  following  stipulation  entered  into  by  the 
parties. 

"  On  the  seventh  day  of  October,  1863,  when  the  default  in 
this  case  was  taken,  the  plaintiff's  attorney,  who  moved  for 
the  default,  produced  the  summons,  and  read  to  the  court  the 
return  of  the  sheriff  thereon.  Such  summons  was  then 
handed  to  the  clerk  of  the  superior  court  of  Chicago,  who 
placed  the  same  among  other  papers,  which  were  before  him 
upon  his  desk,  this  being  the  same  summons  which  appears 
upon  pages  two  and  three  of  the  record  filed  herein. 

"  Judgment  was  entered  the  next  day,  October  8th,  by  de- 
fault, as  shown  by  said  record,  for  $361.62.  On  the  same  day 
the  attorney  for  the  defendant,  and  appellant,  with  said  clerk, 
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examined  the  files  in  this  ease,  but  were  unable  to,  and  did 
not  find  the  said  summons. 

"And  on  the  9th  day  of  October,  1863,  filed  the  affidavits 
and  motion  to  set  aside  said  judgment,  as  also  is  shown  by 
said  record. 

"  Said  motion  was  argued  and  overruled,  and  appeal  prayed 
and  allowed,  October  28,  1863,  during  the  same  term,  as  also 
appears  by  said  record. 

"  The  said  summons  was  found  some  days  after  said  judg- 
ment was  rendered,  but  was  not  marked  filed  by  the  clerk  un- 
til some  time  after  the  appeal  herein  was  allowed;  and  about 
the  25th  day  of  November,  A.  D.  1863,  said  clerk  of  his  own 
motion  indorsed  thereon:  '  Filed,  October  7,  1863,  Thomas 
B.  Carter,  clerk,'  which  is  the  same  summons  and  indorse- 
ment of  filng  appearing  at  page  three  of  said  record.  It  is 
admitted  by  the  appellant  and  appellee,  that  the  foregoing  is 
a  true  statement  of  the  facts  in  relation  to  the  filing  and 
marking  of  the  summons  in  this  case,  and  is  to  be  taken  and 
considered  by  the  court  as  forming  a  part  of  the  record  in 
this  case,  and  in  lieu  of  a  return  to  the  writ  of  certiorari 
heretofore  allowed  to  the  appellant  herein,  which  is  hereby 
waived  as  to  any  return  thereto  by  the  clerk." 

Haines  <&  Storey,  for  appellant.  Hosmer  &  Pechy  for  ap- 
pellee. 

*Breese,   J.     This   was   an   action   of    assumpsit,  [538*] 
brought  in  the  superior  court  of  the  city  of  Chicago, 
by  Curry  against  Reed,  on  a  promissory  note  executed   by 
Beed  to  Curry,  for  the  payment  of  mone  '. 

It  appears  that  a  summons  was  issued  against  Beed,  in  the 
usual  form,  and  served  by  the  sheriff  on  the  25th  of  Septem- 
ber, 1863.  On  the  seventh  of  October,  following,  there  being 
no  appearance  and  no  plea,  a  regular  default  was  entered 
against  the  defendant,  on  the  production  to  the  court  of  the 
summons  served  upon  him.  On  the  eighth,  final  judgment 
was  entered.  On  the  ninth,  the  defendant,  by  his  attorney, 
entered  a  motion  to  set  aside  the  default,  which  the  court  re- 
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fused,  and  an  appeal  was  taken.  After  these  proceedings  were 
had,  the  clerk  of  the  court,  of  his  own  motion,  marked  the 
summons  filed  as  of  the  seventh  day  of  October,  the  day  on 
which  the  default  was  taken. 

The  principal  points  relied  on  by  appellant,  to  reverse  the 
judgment,  are:  1.  Entering  a  judgment  by  default  in  a  case 
where  the  summons  was  not  marked  "filed."  2.  In  refusing 
to  set  aside  the  judgment,  for  the  reason  that  the  suit  had 

been  brought  without  the  authority  of  the  plaintiff. 
[539*]  3.  Because  *the  court  permitted  a  counter  affidavit  to  be 

filed,  on  the  motion  to  vacate  the  judgment.  4.  The 
court  permitted  an  affidavit  to  be  read  on  behalf  of  the  plaint- 
iff, there  being  no  excise  stamp,  to  the  jurat.  There  are  some 
other  minor  points  which  the  discussion  of  these  will  settle, 
not  necessary  to  be  stated  particularly.  As  to  the  first  point, 
the  record  shows  when  the  default  was  taken,  the  defendant 
had  not  entered  an  appearance  or  employed  an  attorney  to  ap- 
pear for  him.  Here,  then,  was  an  absence  of  diligence  in  de- 
fending the  suit.  It  is  conceded  the  summons  was  actually 
served  on  the  defendant  in  ample  time  to  employ  counsel  and 
prepare  his  defense,  if  he  had  one.  The  fact  being  incontesti- 
ble  that  the  summons  was  served,  what  additional  potency,  for 
the  purposes  of  defense,  would  the  file  mark  of  the  clerk  give 
it?  However  negligent  the  clerk  may  have  been,  in  the  per- 
formance of  his  duty,  such  negligence  could  not  detract  from 
the  efficacy  of  the  writ,  duly  served.  That  was  served.  The 
writ  commanded  the  defendant  to  be  present  in  the  court  on 
a  certain  day,  to  answer  this  demand,  and  the  writ  being  shown 
to  the  court  as  a  regular  summons  out  of  that  court,  duly 
served  on  the  defendant,  warranted  the  court  in  allowing  the 
default.  By  showing  the  summons  to  the  court,  and  placing 
it  in  the  hands  of  the  clerk,  the  plaintiff  had  performed  every 
duty  required  of  him  in  respect  to  it.  If  the  clerk  lost  it 
afterwards,  the  plaintiff  should  not  lose  his  judgment  thereby, 
The  cases  cited  by  counsel  for  appellee  are  in  principle  analo- 
gous to  this.  Little  v.  Smith,  4  Scam.,  400.  There  this  court 
held,  that  a  party,  having  done  all  he  was  required  to  do  to 
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perfect  his  appeal  from  a  justice  of  the  peace,  could  not  be 
made  to  suffer  by  the  negligence  of  the  magistrate  in  return- 
ing the  papers  to  the  circuit  court.  So  in  Merrick  v.  Wal- 
lace, 19  111.,  486,  we  held  that  where  a  party,  under  the  statute 
then  in  force,  had  deposited  his  deed  for  record,  he  had  per- 
formed his  duty,  and  was  not  to  suffer  by  the  laches  of  the 
recorder.  If  the  clerk  could  not  find  this  summons  when  it 
was  required  of  him  by  the  defendant,  't  may  be  accounted 
for  from  the  peculiar  organization  of  the  court,  the 
the  number  of  its  clerks  and  deputies  and  holding  its  [540*] 
sessions  in  different  rooms  of  the  court  house.  That 
the  clerk  did  find  it  is  shown  by  his  putting  a  file  mark  on  it 
after  the  court  refused  to  set  aside  the  default.  This  is  com- 
plained of  by  the  appellant,  and  we  think  justly.  The  clerk 
had  no  right  to  file  the  summons  nunc  pro  tunc,  without  leave 
of  the  court.  It  would  be  dangerous  to  tolerate  such  a  prac- 
tice, as  it  would  grow  by  indulgence,  until  finally  all  the  pro- 
cess and  orders  of  the  court  would  be  subject  to  the  correction 
of  the  clerk.  But  this  does  not  change  the  important  fact  that 
the  summons  was  served  on  the  defendant  in  due  time  accord- 
ing to  law,  and  duly  presented  to  the  court,  and  passed  to  the 
clerk  to  be  filed.  At  that  moment  the  clerk  should  have  asked 
the  direction  of  the  court  as  to  the  file  mark  it  ought  to  bear, 
and  the  court  would  at  once  have  instructed  him  of  the  day 
the  default  was  taken,  for  on  that  day  and  occasion  the  sum- 
mons was  in  fact  presented  to  the  court,  and  on  which  default 
was  allowed. 

As  to  the  authority  in  the  attorneys  to  bring  the  suit,  that 
was  apparent  from  the  fact  they  were  attorneys  of  the  court, 
and  nothing  was  shown  to  warrant  the  court  in  believing  they 
had  improperly  assumed  authority  in  this  instance.  The  attor- 
neys had  the  note  and  produced  it  on  the  trial.  That  is,  of 
itself,  a  strong  presumption  of  authority  to  sue  on  it.  That 
presumption  must  prevail,  unless  something  is  shown  to  coun- 
tervail its  force,  and  nothing  of  this  nature  has  been  shown. 
Besides,  this  motion  is  in  the  class  of  motions  of  a  dilatory 
character,  and  cannot  be  entertained  after  a  default.     The  de- 
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fendant  should  have  appeared  and  made  the  motion  on  the  day 
he  was  summoned  to  appear,  and  in  apt  time  on  that  day. 
Fry  v.  County  of  Calhoun  et  al.,  14  111.,  132;  and  see  Miller 
v.  Metzger,  16  id.,  1-592,  and  cases  there  cited. 

It  must  be  a  very  strong  case  indeed,  in  which  a  court  will 
set  aside  a  default  regularly  obtained,  to  let  in  a  motion  of  this 
character.  We  do  not  now  recollect  a  case  where  it  has  been 
done.  On  an  affidavit  of  merits,  a  default  is  usually  set  aside 
if  a  good  defense  on  the  merits  exists,  and  the  party  has  been 

diligent  in  preparing  it. 
[541*]       *This  brings  up  the  consideration  of  the  affidavit 

filed  by  the  defendant.  We  have  examined  it  care- 
fully, and  cannot  find  a  solitary  fact  stated  in  it  amounting  to 
a  defense  on  the  merits;  on  the  contrary,  there  is  a  distinct 
admission  that  the  note  was  due  the  plaintiff,  and  no  part  of 
it  paid.  The  defendant's  great  complaint  was,  that  as  he  had 
acted  as  trustee  and  friend  of  the  plaintiff,  it  was  quite  unac- 
countable plaintiff  should  have  found  another  friend  and  put 
his  business  in  his  hands,  a  part  of  which  was  to  demand  the 
payment  of  this  note.  And  he  acknowledges  the  pretended 
agent  of  the  plaintiff  did  demand  payment  of  him,  and  showed 
him  a  paper  as  evidence  of  his  authority,  which,  though  in- 
artificially  drawn,  was  such  evidence.  The  affidavit  of  Clif- 
ford, the  acting  agent  of  the  plaintiff,  explains  the  whole 
matter  fully.  It  shows  his  authority  —  his  honest  possession 
of  the  note,  the  purpose  for  which  plaintiff  gave  it  to  him, 
and  his  own  responsibility  as  a  resident  of  the  city  and  as  a 
man  of  large  property.  It  is  unnecessary  to  dilate  upon  the 
facts  stated  in  it;  it  is  sufficient  to  say  they  show  authority, 
if  any  could  be  demanded  at  this  stage  of  the  case,  to  prose- 
cute the  suit. 

As  to  the  diligence  used  by  defendant,  he  has  shown  none. 
He  was  served  with  process  on  the  25th  of  September,  and  his 
default  entered  on  the  7th  of  October,  twelve  days  after  ser- 
vice. During  all  this  time  he  reposed  in  inactivity,  waiting 
for  the  return  of  his  counsel,  who  were  professionally  em- 
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ployed  in  an  adjoining  county,  and  not  until  he  heard  the 
judgment  had  been  entered,  did  he  send  word  to  them. 

The  attorneys  did  not  leave  Chicago  until  the  third  day 
after  the  service  of  process  on  defendant.  In  those  three  days 
the  defendant  could  have  charged  them  with  the  defense  of 
this  suit,  and  they  would  have  applied  to  a  brother  lawyer  to 
look  to  the  case  and  prevent,  at  least,  a  default.  Besides,  if 
his  regular  counsel  did  not  return  in  time,  why  did  not  the 
defendant  speak  to  some  other  lawyer  to  see  to  the  case  until 
his  counsel  did  return?  But  he  did  nothing,  and  we  are  in- 
clined to  think,  from  his  affidavit,  if  he  had  been  industrious 
and  diligent,  he  could  not  have  established  any  de- 
fense. There  *are  no  merits  disclosed  in  the  affidavit.  [542*] 
In  addition  to  this,  in  the  exercise  of  a  judicial  dis- 
cretion, we  are  unable  to  see  how  the  court  could  be  justified, 
had  the  default  been  set  aside. 

As  to  allowing  a  counter  affidavit,  we  know  of  no  rule  of 
practice  to  forbid  it,  and  we  think  it  a  good  practice  in  such 
a  case  as  this,  in  which  the  main  point  of  attack  was  on  the 
authority  of  the  plaintiff  to  prosecute  the  suit. 

As  to  the  jurat  of  this  counter  affidavit  wanting  a  stamp, 
which  is  the  remaining  point,  we  have  to  say  it  is  not  our 
opinion  one  is  necessary,  when  an  affidavit  is  made  in  the 
progress  of  a  cause,  or  on  a  motion  in  court.  It  is  only  by 
considering  jurats  certificates  that  a  stamp  is  deemed  neces- 
sary in  any  case. 

We  see  nothing  in  the  case  erroneously  determined  by  the 
court  below,  and  therefore  affirm  the  judgment. 

Judgment  affirmed. 
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Andrew  J.  Bletch  vs.  Asbuey  F.  Johnson. 

Return  of  Service  op  Declaration  and  Notice  in  Ejectment. 
Under  the  11th  section  of  the  ejectment  law  (Rev.  Stat.  1845,  p.  206) 
requiring  that  the  declaration  shall  be  served  by  delivering  a  copy  of 
the  declaration  and  notice  to  the  defendant  named  therein,  who  shall 
be  in  the  occupancy  of  the  premises,  or  by  leaving  the  same  with 
some  white  person  of  the  family,  of  the  age  of  ten  years  or  upwards, 
at  the  dwelling  house  of  such  defendant,  if  he  be  absent,  a  return  of 
service  which  states  that  the  copy  of  the  declaration  and  notice  was 
left  with  the  wife  of  defendant,  and  that  she  was  a  white  person  over 
the  age  of  ten  years,  but  not  stating  that  it  was  left  at  his  dwelling 
house,  is  insufficient  to  warrant  a  judgment  by  default. 

Same. 
It  must  also  appear  from  the  return  when  the  service  was  made;  and  if 
no  month  is  named  in  the  return  when  the  copy  was  served,  it  will 
be  insufficient. 

Same  :    No  presumptions  indulged. 
The  court  has  no  power  to  indulge  in  presumptions  to  aid  a  defective 
return ;  but  the  return  must  be  sufficiently  complete  to  show  when 
and  how  service  was  made. 

Erroe  to  Circuit  Court  of  Iroquois  County. 

Ejectment  by  defendant  in  error  against  plaintiff  in  error, 
in  which  the  only  question  for  determination  is  as  to  the  suf- 
ficiency of  the  following  return  of  service: 
w  State  of  Illinois  —  Iroquois  County. 

"  Josiah  T.  Baker,  being  duly  sworn,  deposes  that  he  did, 
on  the  9th  day  of  ,  A.  D.  1857,  that  I  did  deliver  to 

the  wife  of  Andrew  Bletch,  being  a  white  person,  over  the  age 
of  ten  years,  Andrew  Bletch,  the  defendant  in  this  cause,  a  true 
copy  of  the  foregoing  declaration  and  notice,  in  this  county 
and  state  aforesaid.'' 

Wood  &  Long,  for  plaintiff  in  error.     Cooper  d?  Moss,  for 
defendant  in  error. 

[543*]       *Walker,  C.  J.     This  was  an  action  of  ejectment, 

which  resulted  in  a  judgment  by  default,  and  a  recovery 

of  the  premises  from  defendant  below.     It  is  urged,  as  grounds 

of  error,  that  the  notice  served  upon  plaintiff  in  error  failed 
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to  state  that,  if  he  did  not  appear  and  plead,  a  judgment  by 
default  would  be  entered  and  the  plaintiff  would  recover  the 
premises.  Why  such  an  objection  should  be  urged,  we  are  at 
a  loss  to  determine,  as  the  notice  does  clearly  and  positively 
state  that  if  he  failed  to  appear  and  plead,  a  default 
would  be  entered  and  plaintiff  would  recover  *the  prem-  [544*] 
ises.  This  position  is  clearly  against  the  record  and  is 
of  course  untenable. 

The  return  of  service,  however,  fails  to  state  that  the  notice 
was  left  with  a  member  of  the  family  of  plaintiff  in  error  at 
his  dwelling  house.  It  states  that  the  copy  of  the  declaration 
and  notice  was  left  with  the  wife  of  plaintiff  in  error,  and 
that  she  was  a  white  person  over  the  age  of  ten  years.  The 
eleventh  section  of  the  ejectment  law  requires  that  it  shall  be 
left  at  the  dwelling  house  of  defendant.  This  being  a  posi- 
tive requirement  of  the  statute,  it  is  essential  in  such  a  case 
to  a  sufficient  service  that  the  return  should  show  that  it  was 
made  in  conformity  with  the  statutory  requirements. 

It  also  appears  from  the  return  that  it  fails  to  show  when 
the  service  was  made.  No  month  is  named  when  the  copy 
was  left  with  the  wife  of  plaintiff  in  error.  For  aught  that 
appears,  the  service  may  have  been  made  prior  to  a  previous 
term  of  the  court,  and  if  so,  it  was  calculated  to  mislead 
plaintiff  in  error.  The  return  should  be  sufficiently  complete 
to  show  when  and  how  service  was  made.  Failing  in  this, 
the  court  cannot  determine  whether  the  defendant  has  had 
proper  notice  of  the  commencement  of  the  suit.  Nor  has  the 
court  power  to  indulge  in  presumptions  to  aid  a  defective  re- 
turn. It  is  a  sufficient  service  or  appearance  which  gives  the 
court  jurisdiction  of  the  person  of  the  defendant,  and  until  it 
is  acquired,  the  court  can  have  no  power  to  render  judgment 
against  him. 

The  judgment  of  the  court  below  must  be  reversed  and  the 
cause  remanded. 
Judgment  reversed. 
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Eli  B.  Williams  et  al.  vs.  Joseph  O.  Butler  et  al. 

Attorneys  :    Authority  to  appear  presumed.1 
In  the  absence  of  proof  to  the  contrary,  the  authority  of  an  attorney  to 
appear  and  plead  for  such  parties  as  he  claims  to  represent  is  pre. 
sumed. 
Same  :    Authority  cannot  be  questioned  for  first  time  on  appeal. 
If  a  party  desires  to  raise  the  question  of  the  authority  of  an  attorney  to 
appear  and  plead,  he  should  file  an  affidavit  and  apply  for  the  proper 
rule  in  the  court  below ;  the  question  can  not  be  raised  for  the  first 
time  upon  appeal. 

Practice  in  Chancery  :  Signature  to  answer,  how  and  when  to  be  impeached. 

The  genuineness  of  the  signature  of  a  party  to  an  answer  and  cross-bill 

should  be  raised  by  affidavit  and  application  for  the  proper  rule  in 

the  court  below,  and  cannot  be  raised  for  the  first  time  upon  appeal. 

Agency  :  Partnership  :  Ratification 2  of  unauthorized  partnership  en- 
tered into  by  agent;  effect  of. 
Where  an  agent  assumes  without  authority  to  create  a  partnership  be- 
tween his  principal  and  another  person,  it  may,  like  any  other  act  of 
an  agent  not  unlawful,  be  ratified  by  the  principal ;  and  such  ratifica- 
tion relates  back  to  the  performance  of  the  act,  and  renders  the  part 
nership  good  from  the  beginning,  with  all  the  rights  and  liabilities 
incident  thereto. 

Same  :    Same. 

While  it  is  true,  as  a  general  rule,  that  a  ratification  can  not  relate  back 
so  as  to  cut  on  intervening  rights  of  third  persons,  this  does  not  ap 
ply  where  the  doctrine  of  relation  is  applied  merely  for  the  protec- 
tion of  a  superior  equity,  even  though  such  application  interferes 
with  claims  of  third  persons  resting  on  an  inferior  equity. 

Where,  therefore,  an  execution  creditor  levied  upon  the  assets  of  a  partner, 
ship,  entered  into  by  an  agent  with  another  person  in  the  name  of  his 
principal,  without  authority,  for  a  debt  due  from  such  other  partner 
before  the  creation  of  the  partnership;  and  the  principal  subsequently 
ratified  such  partnership,  it  was  held,  that  he  was  entitled  to  have  the 
firm  assets  first  applied  to  the  payment  of  the  firm  debts,  and  that  the 
lien  of  the  execution  creditor  so  levying,  only  attached  to  whatever 
interest  the  other  partner  had  in  the  assets  of  the  firm  after  the  pay- 
ment of  the  firm  debts. 

Appeal  from  Superior  Court  of  Chicago. 
The  case  is  sufficiently  stated  in  the  opinion. 

1  See  Reed  v.  Curry,  ante,  536.         8  See  Far  well  v.  Meyer,  ante,  41. 
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Perkins  Bass  and  Farwell  &  Smith,  for  appellants.  F.  H 
Winston  and  Scammon,  McCagg  <&  Fuller,  for  appellees. 

*Breese,  J.  Strong  Wadsworth  and  James  Wads-  [549*] 
worth,  in  the  year  1857,  failed  in  business  in  Chicago, 
having  been  partners  in  banking.  They  were  indebted  to 
Williams,  the  appellant,  about  eight  thousand  dollars.  In 
February,  1861,  Strong  Wadsworth  and  one  John  0.  Ambler 
entered  into  an  arrangement  by  which  the  latter  furnished  to 
the  former  the  sum  of  fifteen  hundred  and  eighty  dollars, 
belonging  to  his  mother,  Mercy  Ambler,  residing  in  Mas- 
sachusetts, and  Wadsworth  recommenced  the  banking  busi- 
ness in  Chicago,  under  the  name  of  S.  Wadsworth  &  Co.  A 
written  contract  was  entered  into  between  Ambler,  acting  as 
agent  for  his  mother,  and  Wadsworth,  by  which  Wadsworth 
was  to  attend  to  the  business  on  a  salary  of  ten  dollars  per 
week,  and  to  have  an  interest  therein  beyond  his  wages,  the 
profits  and  losses  to  accrue  to  Mercy  Ambler.  When,  how- 
ever, they  made  the  first  settlement,  the  profits  were  found  to 
be  larger  than  had  been  anticipated,  and  Ambler  allowed  to 
Wadsworth  one-half  the  profits  instead  of  the  salary,  and  the 
business  continued,  afterwards,  upon  the  basis  of  a  partner- 
ship between  Wadsworth  and  Mrs.  Ambler.  The 
entire  capital  was  furnished  *by  Mrs.  Ambler.  It  ap-  [550*] 
pears  that  John  C.  Ambler  was  acting  as  manager  of 
his  mother's  affairs,  and  that  she  was,  to  some  extent,  de- 
pendent on  him  for  support,  although  she  had  some  small 
means  which  he  invested  and  controlled  for  her  benefit,  and 
which  he  sought  to  keep  distinct  from  his  own  funds.  This 
arrangement  with  Wadsworth  was  made  without  her  knowl- 
edge, and  she  knew  nothing  of  it,  until  the  occurrence  of  the 
events  which  led  to  this  suit.  In  making  the  arrangement, 
John  C.  Ambler  was  merely  acting  under  his  power  as  gen- 
eral agent. 

In  December,  1862,  appellant  commenced  suit  against 
Strong  Wadsworth  and  James  Wadsworth,  on  his  old  claim 
against   them,  and   in   March,  1863,  recovered   a  judgment 
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against  Strong  Wadsworth  (James  not  having  been  served) 
for  over  nine  thousand  dollars.  An  execution  was  immediately 
issued,  and  levied  upon  the  furniture  and  money  found  in  the 
office  of  S.  Wadswoth  &  Co.  The  money  levied  on,  amount- 
ing to  over  six  thousand  dollars,  was  paid  over  by  the  sheriff 
to  appellant,  the  plaintiff  in  the  execution.  Immediately  after 
the  levy,  judgments  were  confessed  by  Strong  Wadsworth 
and  Mercy  Ambler  as  follows:  One  in  favor  of  Rutter  et  al. 
for  three  thousand  and  three  T%  dollars,  one  in  favor  of  Tyler 
et  al.  for  eighteen  hundred  and  sixty-six  T%-  dollars,  and  one 
in  favor  of  Marshall  et  al.  for  sixteen  hundred  dollars,  and 
after  an  ineffectual  attempt  to  recover  by  writ  of  replevin  th'3 
property  levied  on,  Rutter  et  al.  filed  a  bill  in  behalf  of  them- 
selves and  the  other  creditors  of  S.  Wadsworth  &  Co.  praying 
that  the  property  levied  on  be  decreed  to  be  the  partnership 
property  of  Strong  Wads  worth  and  Mercy  Ambler,  and,  as 
such,  marshaled  in  payment  of  their  creditors,  to  the  exclusion 
of  the  individual  creditors  of  Wadsworth.  Appellants  Wads- 
worth,  Mercy  Ambler  and  the  sheriff  were  made  defendants  to 
this  bill.  Williams  and  the  sheriff  answered,  denying  the 
alleged  partnership  between  Wadsworth  and  Mrs.  Ambler, 
the  oath  to  their  answer  having  been  waived.  Mrs.  Ambler 
answered,  admitting  the  alleged  partnership,  and  she  also 
filed  a  cross-bill  setting  up  the  partnership,  and  pray- 
[551*]  ing  that  the  *  partnership  assets  might  be  applied  in 
payment  of  partnership  debts.  On  the  final  hearing  the 
court  below  so  decreed,  and  Williams  brings  the  record  to 
this  court.  It  should  be  further  stated  that  Strong  Wads- 
worth and  Mrs.  Ambler  are  admitted  to  be  insolvent,  and  that 
the  former  had  drawn  all  the  profits  due  to  him  from  the 
business. 

It  is  apparent,  from  this  statement  of  the  facts,  that  the 
decision  of  this  case  depends  upon  the  effect  to  be  given  to 
the  answer  and  cross-bill  of  Mrs.  Ambler,  by  which  she  rati- 
fies the  act  of  her  agent  in  making  the  partnership  arrange- 
ment with  Wadsworth.  It  is  denied,  however,  in  the  first  in- 
stance, by  the  counsel  of  appellant,  that  she  has  legally  rati 
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fied,  there  being  no  proof  of  authority  from  her  to  her  attor- 
neys to  file  the  answer  or  cross-bill,  and  no  proof  of  her  sig- 
nature to  these  pleadings  which  are  signed  by  her  in  her  own 
p roper  name. 

It  is  sufficient  to  say  in  regard  to  this,  that,  in  the  absence 
of  proof  to  the  contrary,  the  authority  of  an  attorney  of  this 
court  to  appear  and  plead  for  such  parties  as  he  claims  to  rep- 
resent is  presumed.  If  the  appellants  desired  to  raise  this 
question  in  the  court  below,  or  to  impeach  the  genuineness  of 
Mrs.  Ambler's  own  signature  to  the  answer  and  cross-bill, 
they  should  have  filed  an  affidavit  and  asked  for  the  proper 
rule.  Not  having  done  this,  they  cannot  now  deny  the  au- 
thority of  Mrs.  Ambler's  counsel  to  file  such  answer  and 
cross-bill  as  they  thought  proper. 

The  other  question  is  more  difficult,  but  we  have  arrived  at 
the  conclusion,  that  the  ratification  of  Mrs.  Ambler  makes  the 
the  arrangement  between  her  son  and  Wadsworth  good  from 
the  beginning.  So  far  as  appears,  he  had  no  authority  to 
create  a  partnership  between  her  and  another  person,  but  if 
an  agent  assumes  to  do  an  act  of  this  sort,  it  may,  like  any 
other  act  of  an  agent  not  unlawful,  be  ratified  by  the  princi- 
pal, and  the  ratification  relates  back  to  the  performance  of  the 
act.  It  is  urged,  however,  that  a  ratification  cannot  relate 
back  so  as  to  cut  off  the  intervening  rights  of  third  persons. 
That  is  doubtless  true  as  a  general  rule,  but  if  the  doctrine  of 
relation  is  applied  merely  for  the  protection  of  a 
clearly  superior  equity,  *such  application  would  be  [552*] 
consistent  with  recognized  legal  principles,  even 
though  it  interferes  with  the  claims  of  third  persons  resting 
upon  an  inferior  equity.  We  consider  the  case  before  us  one 
of  that  character.  The  debt  of  Williams  accrued  long  before 
John  0.  Ambler  undertook  to  create  a  partnership  between 
his  mother  and  Wadsworth.  The  credit  upon  which  it  ac- 
crued did  not  spring  from  any  control  which  the  latter  ac- 
quired over  the  property  of  Mrs.  Ambler.  So  far  as  she  and 
her  property  are  concerned,  the  contracting  of  the  debt  had  no 
connection  with  them.     Williams,  as  creditor  of  Wadsworth, 
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was  placed  in  no  worse  position  in  consequence  of  the  acts  of 
Mrs.  Ambler's  agent  in  forming  the  partnership,  whether 
such  acts  were  authorized  by  the  principal  or  not.  But  how 
was  it  with  the  complainants,  the  creditors  of  the  firm? 
Their  debts  arose  in  consequence  of  money  paid  by  them  to 
S.  Wadsworth  &  Co.,  for  bills  of  exchange  on  New  York,  on 
the  same  day  with  the  levy  by  the  sheriff,  and  the  identical 
money  paid  by  them  was  part  of  that  seized  under  the  levy. 
Mrs.  Ambler,  by  giving  to  Wadsworth  the  control  of  her 
small  capital,  through  her  agent,  had  enabled  him  to  start  the 
business  of  S.  Wadsworth  &  Co.,  and  procure  credit,  by  sel- 
ling drafts  to  these  complainants  and  the  other  creditors. 
Although  Mrs.  Ambler  was  under  no  legal  obligation  to  rat- 
ify these  proceedings  of  her  agent  when  they  came  to  her 
knowledge,  yet  she  was  under  a  certain  moral  obligation  to 
protect,  to  the  extent  of  her  power,  those  innocent  creditors 
who  had  become  such,  through  means  furnished  by  her,  and 
through  the  acts  of  her  general  agent.  She  recognizes  this 
duty,  and  by  ratifying  the  act  of  her  agent,  has  made  herself 
personally  liable,  as  a  partner  in  the  firm  of  S.  Wadsworth  & 
Co.,  for  the  debts  of  the  firm,  and  is  now  liable  to  be  sued 
therefor.  Wright  v.  Boynton  dk  May  ward,  37  "N.  H.,  9. 
These  are  debts  which  would  have  had  no  existence,  but  for 
the  acts  of  her  agent  in  dealing  with  her  property,  and  con- 
necting her  in  a  partnership  arrangement  with  Wadsworth. 
If  she  is  now  willing  to  ratify  this  arrangement,  and  assume 

all  the  liabilities  of  the  firm  of  S.  Wadsworth  &  Co., 
[553*]  ab  initio,  as  she  does  by  ratifying,  *is  it  not  manifestly 

just  that  the  other  incidents  of  partnership  should 
follow,  and  the  partnership  assets  be  first  applied  to  the  pay- 
ment of  the  partnership  debts?  Is  it  not  plain,  that  the 
equity  of  the  creditors  of  S.  Wadsworth  &  Co.,  as  against  the 
assets  of  the  business  done  under  that  name,  and  as  against 
the  capital  furnished  by  Mrs.  Ambler,  is  superior  to  that  of 
individual  creditors  of  Wadsworth,  whose  debts  were  con- 
tracted long  before  this  business  was  commenced?  If  Mrs. 
Ambler  is  willing  to  ratify  the  acts  of  her  agent,  are  not 
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their  equities,  as  against  Williams,  precisely  what  they  would 
have  been  if  he  had  had  full  authority  to  do  what  he  did? 
We  think  so,  and  it  follows  that  the  lien  of  Williams'  execu- 
tion must  be  treated,  in  a  court  of  equity,  as  only  attaching 
to  whatever  interest  Wadsworth  had  in  the  assets  of  the  firm, 
after  the  payment  of  the  firm  debts. 

The  decree  of  the  superior  court  must  be  affirmed. 

Decree  affirmed. 


Michael  Moritz  vs.  Francis  A.  Hoffman  and  wife,  and  Al- 
exander Siller  and  wife. 

Voluntary  Settlements  upon  Wife  or  Child:    When  presumptive  evi- 
dence of  fraud. 
A  voluntary  conveyance  for  the  benefit  of  a  wife  or  child,  when  the  gran- 
tor is  largely  indebted  at  the  time  of  its  execution,  is  presumptive  evi- 
dence of  fraud ;  and  a  fraudulent  intent  will  be  presumed  from  the 
fact  that  the  party  conveying  was  so  indebted  at  the  time  the  convey- 
ance was  executed. 
Same  :    Row  such  evidence  is  rebutted. 
But  although  the  want  of  a  valuable  consideration  for  the  conveyance 
may  be  a  badge  of  fraud,  it  is  only  presumptive,  not  conclusive  evi- 
dence of  it ;  and  is  rebutted  when  it  appears  that  the  debtor  retains 
in  his  possession  property  sufficient  to  discharge  all  debts  existing  at 
the  time  of  making  the  conveyance  alleged  to  be  fraudulent.1 
Same:    Mere  indebtedness  not  sufficient  per  se  to  establish  fra/ad. 

Mere  indebtedness  at  the  time  will  not,  per  se,  establish  that  a  voluntary 
conveyance  was  void,  even  as  to  existing  creditors,  unless  the  other 
circumstances  of  the  case  justly  create  a  presumption  of  fraud,  actual 
or  constructive,  from  the  condition,  state  and  rank  of  the  parties,  and 
the  direct  tendency  of  the  conveyance  to  impair  the  rights  of  credi- 
tors.8 
Same  :     When  not  liable  to  be  impeached  by  subsequent  creditors. 
A  settlement  by  a  debtor  upon  his  wife  by  a  voluntary  conveyance  with- 
out consideration,  the  grantor  being  solvent  at  the  time,  and  the  con- 
gee Gridley  v.  Watson,  53  111.,  186;  Sweeney  v.  Damron,  47  id.,  450; 
Bridgford  v.  Riddell,  55  id.,  261;  Pratt  v.  Myers,  56  id.,  23;  Mitchell  v. 
Byrns,  67  id.,  522;  Emerson  v.  Bemis,  69  id.,  537. 
3  See  Patrick  a.  Patrick,  77  id.,  555,  and  cases  above  cited. 
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veyance  made  without  any  fraudulent  intent,  is  not  liable  to  attack 
by  subsequent  creditors,1  and  it  is  only  void  against  creditors  exist- 
ing at  the  time  of  the  conveyance,  if  the  grantor  was  insolvent  at  the 
time. 

Same  :  What  creditor  must  show  in  order  to  impeach. 
In  order  successfully  to  impeach  a  voluntary  settlement  by  a  debtor  upon 
his  wife,  it  lies  upon  the  complainant  to  aver  and  prove  that  he  was 
a  creditor  at  that  time,  and  that  the  grantor  was  then  insolvent,  or 
such  facts  and  circumstances  as  would  authorize  a  court  or  jury  to 
presume  insolvency. 

Same  :     Void,  if  made  to  defraud  subsequent  creditors. 
But  if  the  conveyance  was   made  without  consideration,  whether  the 
grantor  was  insolvent  or  not,  it  would  be  void  against  subsequent 
creditors,  if  made  in  anticipation  of  becoming  indebted,  and  for  the 
purpose  of  defrauding  creditors  of  their  just  and  lawful  actions. 

Same  :  How  impeached  by  subsequent  creditors. 
It  seems,  that  subsequent  creditors  may  impeach  a  voluntary  settlement 
on  the  ground  of  prior  indebtedness,  if  they  can  show  antecedent 
debts  sufficient  in  amount  to  afford  reasonable  evidence  of  a  fraudu- 
lent intent;  they  are  not  obliged  to  show  the  absolute  insolvency  of 
the  person  making  the  settlement;  it  is  enough  to  show  him  deeply 
indebted. 

Appeal  from  Circuit  Court  of  Du  Page  County. 
The  case  is  sufficiently  stated  by  the  court. 
Garrison  d?  Blanchard,  for  appellant.    McAllister,  Jew- 
ett  <&  Jackson,  for  appellees. 

[554*]  *Breese,  J.  This  was  a  bill  in  chancery,  exhibited  in 
the  circuit  court   of  Du  Page    county,  by  appellant 
against  appellees. 

The  case  was  heard  on  the  bill,  answers,  replication  and  dep- 
ositions, at  the  November  term,  1863,  and  a  decree  entered 
against  the  complainant,  dissolving  the  injunction  and  dis- 
missing his  bill  at  his  costs.  From  this  decree  he  brings  this 
appeal  to  this  court,  and  assigns  the  following  errors: 
[555*]  *  The  decree  should  have  been  in  favor  of  complain- 
ant and  his  bill  of  complaint  ought  not  to  have  been 
dismissed. 


»See  Mixell  v.  Lutz,  34  111.,  382;  Wooldridge  v.  Gage,  68  id.,  157 ;  Phil- 
lips v.  North,  77  id.,  243. 
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The  court  erred  in  not  granting  the  relief  prayed,  at  least  a 
part  thereof. 

The  eonrt  erred  in  not  decreeing  two  conveyances  to  Theo- 
dore Hoffman,  mentioned  and  set  forth  in  said  bill  of  com- 
plaint, fraudulent  and  void,  as  against  the  judgment  and 
execution  of  appellant,  he  being  a  creditor  at  the  time  the 
same  was  made,  and  also  the  conveyance  to  Bertha  Siller. 

The  court  erred  in  not  decreeing  said  execution  and  judg- 
ment were  a  lien  upon  all  the  lands  levied  upon,  especially  the 
land  sought  to  be  conveyed  to  Theodore  Hoffman. 

Erred  in  not  decreeing  the  lands  deeded  by  F.  A.  Hoffman 
and  wife  to  Siller's  wife  were  subject  to  said  judgment  and 
execution,  and  especially  in  not  decreeing  the  house  and  barn 
put  thereon  by  Siller  was  subject  to  said  execution. 

The  complainant  was  entitled  to  some  relief  in  the  premises 
and  the  court  granted  none. 

The  bill  seeks  to  subject  certain  real  estate,  alleged  to  have 
been  conveyed  by  defendant,  in  fraud  of  his  creditors,  the  com- 
plainant being  one,  by  virtue  of  a  judgment  recovered  by  him 
in  the  superior  court  of  Chicago,  to  the  payment  of  this  judg- 
ment, on  which  he  alleges  an  execution  to  Cook  county  had 
been  returned  "  no  property  found,"  and  another,  which  issued 
to  Du  Page  county,  returned  levied  on  the  lands  described  in 
the  levy,  and  which  are  the  lands  alleged  to  have  been  fraudu- 
lently conveyed. 

The  appellant  makes  several  points,  all  of  which  we  have 
considered.  The  first  and  most  important  is,  that  complainant 
being  a  creditor  of  appellees,  at  the  time  F.  A.  Hoffman  made 
the  voluntary  deed  to  Theodore  Hoffman,  in  trust  for  his  wife, 
and  such  deed  being  clearly  a  gift,  its  only  consideration  ex- 
pressed being  love  for  his  wife  Cynthia,  is  per  se  fraudulent 
and  void  as  against  appellant's  judgment  and  fi.  fa.  thereon. 

No  one  will  dispute  the  principle  appellant  seeks  to  estab- 
lish, that  a  voluntary  conveyance,  when  the  grantor  is  indebted 
at  the  time  of  its  execution,  is  presumptive  evidence  of 
fraud;  *and  a  fraudulent  intent  will  be  presumed,  from  [556*] 
the  fact  that  the  party  conveying  was  indebted  at  the 
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time  the  conveyance  was  executed,  and  that  as  to  preexisting 
creditors,  every  conveyance  not  made  on  a  consideration  valu- 
able in  law,  is  void.  The  principle  is  thus  broadly  stated,  but 
it  is  subject  to  some  qualification;  to  this  extent,  at  least,  that 
the  debtor  retains  in  his  possession  property  sufficient  to  dis- 
charge all  debts  existing  at  the  time  of  making  the  conveyance 
alleged  to  be  fraudulent.  If  this  was  not  permitted,  trade  of 
every  description  would  be  very  much  crippled,  and  instead 
of  there  being  an  active  interchange  of  property,  the  whole 
business  of  the  country  would  stagnate.  No  creditor,  without 
a  lien,  has  any  right  to  complain  that  his  debtor  is  giving 
away  property  to  his  wife  or  children,  unless  such  creditor  can 
establish  the  fact  that  he  has  not  retained  enough  to  satisfy 
existing  debts.  Such  grantor  must  make  himself  insolvent 
by  such  gifts  or  conveyances,  and  to  impeach  them,  fraud 
must  be  charged  and  proved.  In  Van  Wyck  v.  Seward  et  al., 
6  Paige  Ch.,  62,  it  was  held,  when  a  parent  makes  an  advance- 
ment to  his  child  and  honestly  and.  fairly  retains  in  his  hands 
sufficient  property  to  pay  all  his  debts,  such  child  is  not  bound 
to  refund  the  advancement  for  the  benefit  of  creditors,  al- 
though it  should  afterward  happen  that  the  parent  does  not 
pay  his  debts  which  existed  at  the  time  of  making  such  ad- 
vancement. 

And  the  chancellor,  in  that  case,  further  said,  that  the  mere 
fact  of  an  existing  indebtedness  does  not  render  a  voluntary 
conveyance  absolutely  fraudulent  or  void  in  law  as  against  the 
creditors  whose  debts  were  previously  contracted,  if  there  was 
no  intention  on  the  part  of  the  grantor  to  delay  or  defraud 
his  creditors. 

On  appeal  to  the  court  of  errors  this  doctrine  was  affirmed, 
and  we  believe  the  books  are  full  of  such  cases.  An  objection 
to  this  doctrine  we  have  never  seen  seriously  urged  by  any 
court.  In  the  case  of  Hindes,  Lessee,  v.  Zongworth,  11 
Wheat.,  213,  it  was  said,  that  a  deed  from  a  parent  to  a  child, 
for  the  consideration  of  love  and  affection,  is  not  absolutely 
void  as  against  creditors.  It  may  be  so  under  certain 
[557*]  circumstaneces,  *but  the  mere  fact  of  being  in  debt  to 
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a  small  amount  would  not  make  the  deed  fraudulent,  if  it 
could  be  shown  that  the  grantor  was  in  prosperous  circum- 
stances and  unembarrassed,  and  that  the  gift  to  the  child  was 
r  reasonable  provision,  according  to  his  state  and  condition  in 
vfe,  and  leaving  enough  for  the  payment  of  the  debts  of  the 
(ran tor.  The  want  of  a  valuable  consideration  may  be  a  badge 
of  fraud,  but  it  is  only  presumptive,  not  conclusive  evidence 
of  it,  and  may  be  met  and  rebutted  by  evidence  on  the  other 
side. 

That  this  is  sound  and  salutary  doctrine,  when  applied  to 
transactions  between  a  parent  and  child,  why  should  it  be  un- 
sound and  unsafe,  when  applied  to  transactions  between  a  hus- 
band and  his  wife,  through  the  intervention  of  a  trustee?  The 
obligation  resting  upon  the  husband  to  secure  a  home  for  his 
wife  is  quite  as  strong  as  a  provision  for  a  child,  and  to  per- 
form it  is  equally  praiseworthy,  but  the  estate  secured  to  the 
wife  must  be  in  proportion  to  her  state  and  condition  in  life, 
and  the  husband  must  leave  enough  for  the  payment  of  his 
debts. 

In  looking  into  the  proofs  in  this  cause,  we  find  that  at  the 
time  appellee,  F.  A.  Hoffmann,  conveyed  this  thirty  acres  of 
land  to  Theodore  Hoffman,  in  trust  for  his  wife,  he  was  in 
very  prosperous  circumstances,  wholly  unembarrassed,  and  had 
means  sufficient  at  that  time  to  discharge  all  the  then  existing 
liabilities  against  him,  and  that  the  provision  made  for  his 
wife  was  such  as  her  state  and  condition  in  life  warranted. 
Hoffman  was  then  a  banker,  doing  a  large  business  in  Chicago, 
receiving  and  paying  out  deposits  daily  and  every  hour  in  the 
day.  Appellant  was  one  of  his  customers  and  depositors, 
whose  checks  were  promptly  honored,  until  the  disastrous 
financia"  occurrences  of  the  spring  of  1861.  Appellant  began 
to  deposit  with  appellees  soon  after  they  commenced  business 
in  1855.  When  the  settlement  was  made  on  Mrs.  Hoffman, 
the  deposit  amount  of  appellant  showed  a  balance  in  his  favor 
of  about  twelve  hundred  dollars.  This  account  was  constantly 
fluctuating  by  daily  drafts  made  on  it  by  appellant,  and 
sums  were  paid  in  to  replenish,  so  that  at  one  period  his 
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[558*]  credits  amounted  to  but  eight  hundred  dollars,  and  *his 
check  book,  in  evidence,  shows  that  the  whole  amount 
for  which  appellant  obtained  his  judgment  was  deposited  by 
him  since  April,  1860.  It  cannot,  therefore,  be  averred  that 
the  appellees  were  his  debtors  at  the  time  of  the  settlement, 
for  the  check  book  shows  that  amount  was  adjusted  and 
changed  by  deposits  and  checks  subsequently  made. 

The  testimony  shows  that  from  that  time  to  the  day  of  the 
failure  of  the  concern,  it  was  in  a  flourishing  condition,  out  of 
which  large  profits  wTere  made  and  the  confidence  of  the  pub- 
lic liberally  extended  to  it.  "We  do  not  think  appellant,  under 
these  circumstances,  could  be  regarded  in  the  light  of  a  sub- 
sisting creditor  prior  to  the  settlement,  as  his  account  became 
merged  in  the  large  amount  for  which  he  brought  his  suit, 
and  he  must,  therefore,  be  treated  as  a  subsequent  creditor. 
Reed  v.  Woodman,  4  Maine,  400. 

Being  then  a  subsequent  creditor,  the  settlement,  though 
by  a  voluntary  conveyance  without  consideration,  the  grantors 
being  solvent  at  the  time,  and  made  without  any  fraudulent 
intent,  it  is  not  liable  to  attack  by  such  creditors,  and  it  is 
only  void  against  creditors  existing  at  the  time  of  the  convey- 
ance, if  the  grantor  was  insolvent  at  the  time.  Howe  v.  Ward, 
id.,  195. 

To  impeach  such  a  conveyance  successfully,  it  lies  upon  the 
complainant  to  aver  and  prove  that  he  was  a  creditor  at  the 
time,  and  that  the  grantor  was  then  insolvent,  or  such  facts 
and  circumstances  as  would  authorize  a  court  or  jury  to  pie- 
sume  insolvency,  none  of  which  have  been  established  in  this 
case. 

But  if  the  conveyance  was  made  without  consideration, 
whether  the  grantor  was  insolvent  or  not,  it  would  be  void 
against  subsequent  creditors,  if  such  conveyance  was  made  in 
anticipation  of  becoming  indebted,  and  for  the  purpose  of 
defrauding  creditors  of  their  just  and  lawful  actions.     Id.,  208. 

This  doctrine  of  voluntary  settlements   on   wives  by  their 
husbands,  and  on  children  by  their  parents,  has  been  long 
established  in  England,  to  whose  courts  we  must  resort  for 
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much  of  the  learning  belonging  to  it.     Many  of  the 
cases  are  ^referred  to  by  the  learned  judge  who  de-  [559*] 
livered  the  opinion  in  the  case  of  Howe  v.  Ward,  and 
it  is  interesting  and  instructive  to  read  them. 

In  Walker  v.  Burrows,  1  Atk.,  94,  Lord  Hardwicke  said, 
that  to  impeach  such  a  conveyance  it  was  necessary  to  prove 
that  the  person  making  the  conveyance  was  indebted  at  the 
time  of  making  the  settlement,  or  immediately  after  the  exe- 
cution of  the  deed.  In  Stileman  v.  Ashdown,  2  id.,  481,  it 
was  held  that  a  settlement  upon  children,  even  though  made 
by  a  person  not  indebted  at  the  time,  might  be  void  as  against 
subsequent  creditors,  if  anything  in  the  transaction  afforded 
ground  for  an  inference  that  the  provision  was  made  with  a 
view  to  becoming  indebted. 

We  see,  in  this  case,  no  fact  justifying  the  inference  that  this 
provision  was  made  by  F.  A.  Hoffman  for  his  wife  with  a  view 
to  his  becoming  indebted,  no  further  than  the  act  of  any  per- 
son in  extensive  business,  whose  balances  are  daily  changing 
sides  on  his  ledger,  is  subject  to  such  an  inference.  If  this 
was  not  so,  no  man  in  active  business  could  safely  transfer 
property  for  the  praiseworthy  object  of  providing  a  home  for 
his  wife  or  child.  Such  are  the  fluctuations  in  the  financial 
and  commercial  world,  and  they  will  always  occur  with  such 
a  people  as  ours;  the  credit  side  of  an  honest  man's  ledger  may 
show  to-day  thousands  in  his  favor,  and  the  next  day  the  sad 
intelligence  may  come  to  him  over  the  wires  that  the  failure 
of  a  trusted  correspondent,  with  whom  he  had  large  deposits, 
has  beggared  him.  While  his  ledger  told  him  a  tale  so  pleas- 
ing, while  he  was  buoyant  on  the  wave  of  prosperity,  he  secures 
a  home  for  his  wife  or  for  his  child,  by  conveying  to  a  trustee 
for  their  use  a  portion  of  his  estate,  voluntarily,  and  with  no 
other  consideration  except  love  and  affection.  No  case  can  be 
found  in  the  books  where  such  a  settlement,  under  such  circum- 
stances, though  the  grantor  afterwards  became  indebted,  has 
been  impeached  and  set  aside. 

In  the  case  of  Lord  Townsend  v.  Wyndham,  2  Yesey  Sr., 
10,  Lord  Hardwicke  said :    "  If  there  is  a  voluntary  convey- 
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ance  of  real  estate  or  chattel  interest  by  one  not  indebted  at 
the  time,  though  he  afterwards  becomes  indebted,  and 
[560*]  that  "^voluntary  conveyance  is  for  a  child,  and  without 
any  particular  badge  or  evidence  of  fraud,  to  defraud 
subsequent  creditors,  that  will  be  good;  but  if  any  mark  of 
collusion  or  fraud,  or  intent  to  deceive  subsequent  creditors, 
appears,  that  will  make  it  void;  otherwise  not,  though  after- 
wards he  becomes  indebted. 

In  Lush  v.  Wilkinson,  4  Yesey  Jr.,  384,  the  master  of  the 
rolls  said:  "You  appear  as  a  subsequent  creditor,  and  desire 
an  account  in  order  to  invalidate  this  settlement  by  proving 
prior  debts.  I  have  great  doubt  whether  you  have  a  right  to 
come  without  proving  one  antecedent  debt.  In  Stephens  v. 
Olive,  Lord  Kenyon  seems  to  think,  that  without  an  antecedent 
debt  proved  there  is  no  such  right.  A  single  debt  will  not  do. 
Every  man  must  be  indebted  for  the  common  bills  of  his  house, 
though  he  pays  them  every  week.  It  must  depend  upon  this, 
whether  he  was  in  insolvent  circumstances  at  the  time." 

In  the  case  of  Shears  and  Shears  v.  Rogers,  Ex'r,  23  Eng.  C. 
L.  E.,  96,  all  the  judges  concurred  in  holding  that  to  make  a 
voluntary  deed  fraudulent,  within  the  statute  of  13  Eliz.,  the 
party  making  it  must  be  in  insolvent  circumstances.  This  is 
the  English  doctrine. 

Some  courts  in  this  country  have  held  that  subsequent  cred- 
itors might  impeach  a  settlement  on  the  ground  of  prior  in- 
debtedness, if  they  could  show  antecedent  debts  sufficient  in 
amount  to  afford  reasonable  evidence  of  a  fraudulent  intent; 
they  are  not  obliged  to  show  the  absolute  insolvency  of  the 
person  making  the  settlement.  It  is  enough  to  show  him 
deeply  indebted.  Reade  v.  Livingston,  3  Johns.  Ch.,  501; 
Parkman  v.  Welch,  19  Pick.,  231;  Jones  v.  Slubey,  5  Har.  & 
Johns.,  372;  Hadnalv.  Wilder,  4  McCord,  294.  This  would 
seem  to  be  the  most  reasonable  doctrine,  and  tested  by  this, 
there  is  nothing  in  this  case  to  show  the  person  making  the 
settlement  was  deeply  indebted.  The  current  of  authority  is, 
that  mere  indebtedness  at  the  time  will  not,  per  se,  establish 
that  a  voluntary  conveyance  was  void,  even  as  to  existing  cred- 
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itors,  unless  the  other  circumstances  of  the  case  justly  create 
a  presumption  of  fraud,  actual  or  constructive,  from  the  con- 
dition, state  and  rank  of  the  parties,  and  the  direct  tendency 
of  the  conveyance  to  impair  the  rights  of  creditors. 
We  think  it  *may  be  safely  stated  that  a  settlement,  [501*] 
merely  voluntary,  cannot  be  impeached,  unless  it  be 
fraudulent  and  covinous;  that  mere  indebtedness  at  the  time 
is  not  sufficient,  if  the  maker  of  the  settlement  retains  suffi- 
cient property  with  which  to  discharge  his  debts. 

We  have  dwelt  at  some  length  on  this  point  to  the  exclusion 
of  others,  for  the  reason  that  it  is  the  principal  and  most  im- 
portant point  in  appellant's  case,  and  has  been  argued  on  both 
sides  with  great  ability.  As  to  the  subordinate  points,  they 
are  more  or  less  involved  in  the  consideration  of  the  leading 
one.  As  to  the  fact  that  appellees  owed  sundry  depositors  at  the 
time  of  this  conveyance  in  1858,  it  is  in  proof  that  they  were 
paid  before  the  failure  of  appellees,  and  that  the  amounts  re- 
spectively due  them,  at  the  date  of  the  failure,  had  been  de- 
posited long  subsequent  to  the  conveyance.  This  rebuts  the 
idea  of  fraud  by  reason  of  appellees  owing  debts  at  that  time. 
If  they  were  paid,  there  could  be  no  fraud  as  to  them,  in  mak- 
ing the  deed. 

As  to  Mrs.  Siller,  the  property  conveyed  to  her  was  small 
in  amount,  about  ten  acres,  on  which  different  witnesses  place 
different  values.  The  consideration  is  expressed  to  be  five 
hundred  dollars,  earned  by  Mrs.  Siller  by  the  care  she  had  for 
some  years  bestowed  upon  the  children  of  F.  A.  Hoffman.  It 
was  not  worth  more,  in  the  opinion  of  some  of  the  witnesses, 
than  one  thousand  dollars,  and  a  homestead  of  that  value  is 
secured  to  her  by  law.  As  it  is  not  proved  appellee  was  in- 
debted at  the  time  this  conveyance  was  made,  and  as  it  was 
for  a  valuable  consideration,  it  cannot  be  assailed. 

As  to  the  fact  that  appellees  expended  money  on  this  prop- 
erty after  the  conveyance,  in  embellishing  it  and  fitting  it  up 
for  a  residence  as  a  respectable  farm  house,  it  is  justified  by 
the  fact  that  they  had  a  right  thus  to  expend  their  money,  so 
that  it  was  not  done  with  a  view  to  divert  that  money  from 
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the  claims  of  creditors.  No  extravagant  appropriations  were 
made  by  either  of  the  appellees.  As  to  the  suggestion  that 
F.  A.  Hoffman  was  a  poor  man  from  1844  to  1852,  it  is  not  a 
fair  inference  in  this  growing  country  that  he  remained 
[562*]  so  up  to  *1858,  especially  as  he  did  an  extensive  busi- 
ness in  a  locality  where,  in  that  time,  fortunes  were 
acquired  by  very  many  who  entered  that  field  of  enterprise 
with  talents  to  plan  and  with  energy  to  carry  out  great  busi- 
ness operations.  The  allegation  in  the  bill  that  appellees 
were  heavily  indebted,  or  under  heavy  liabilities  at  the  time  of 
the  conveyance,  is  not  sustained  by  any  proof  in  the  cause. 
The  bookkeeper  of  appellees,  who  was  examined  as  a  witness, 
could  have  proved  it  doubtless,  if  the  fact  was  so,  but  he  was 
not  interrogated  on  the  point.  That  was  an  important  item  as 
conducting  to  the  proof  of  fraud. 

As  to  the  omission  of  the  court  to  decree  the  sale  of  the 
mpposed  life  estate  of  appellees  F.  A.  Hoffman  and  Siller 
in  these  lands,  it  may  be  answered,  the  bill  does  not  ask  it, 
and  if  it  had  so  prayed,  the  court  might  with  great  propriety 
have  said  to  the  complainant,  you  have  averred  in  your  bill 
of  complaint  that  you  have  an  execution  levied  on  these  lands; 
why  do  you  not  pursue  your  remedy  at  law? 

We  can  see  no  ground  in  this  case  for  the  imputation  of 
fraud,  and  deem  the  conveyances  to  Theodore  Hoffman,  in 
trust,  for  Mrs.  Hoffman  (and  they  are  the  only  deeds  of  which 
exhibits  have  been  made),  as  good  and  valid  in  law,  and  ac- 
cordingly affirm  the  decree  of  the  court  below  in  dissolving 
the  injunction  and  dismissing  the  bill. 

Decree  affirmed. 
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The  People  of  the  State  of  Illinois  ex  rel.  Selah  Grid- 
ley  vs.  Lucius  Farnham  et  al. 

Municipal  Corporations  :    Effect  of  recognition  by  subsequent  enactments. 

Where  a  municipal  corporation  has  been  recognized  by  enactments  of 

the  general  assembly,  all  inquiry  into  the  original  organization  of 

the  corporation  is  precluded.    Jameson  n.  The  People,  16  111.,  257, 

followed. 

Same  :  Presumptions  from  user  and  acquiescence  by  the  public. 
Municipal  corporations  are  created  for  the  public  good  —  are  demanded 
by  the  wants  of  the  community;  and  the  law,  after  long  continued  use 
of  corporate  powers,  and  the  acquiescence  of  the  public  in  them, 
will  indulge  in  presumptions  in  support  of  their  legal  existence. 
Jameson  v.  The  People,  16  111.,  257  followed. 

Same:  Legislative  recognition  of  a  town  confirms  its  boundaries. 
A  subsequent  recognition  by  enactment  by  the  general  assembly,  of  the 
existence  of  a  town  as  a  municipal  corporation,  will  opera'e  to  con- 
firm the  boundaries  of  the  town  as  fixed  by  ordinance  adopted  by  the 
board  of  trustees,  and  over  the  territory  included  within  which  they 
have  claimed  and  exercised  jurisdiction,  as  well  as  other  matters  of 
jurisdiction. 

Error  to  Circuit  Court  of  Kendall  County. 

Information  in  the  nature  of  a  quo  warranto  filed  January 
15,  1863,  by  plaintiff  in  error  against  defendants  in  error,  for 
an  alleged  usurpation  by  the  latter  of  corporate  franchises  as 
president  and  trustees  of  the  town  of  Newark  in  said  county, 
the  grounds  of  which  appear  in  the  following  affidavit  filed 
therewith: 

"  Selah  Gridley,  being  first  duly  sworn,  says  that  at  a  meet- 
ing of  the  inhabitants  of  the  town  of  Newark,  held  on  the 
10th  day  of  February,  A.  D.  1849,  in  said  town,  for  the  pur- 
pose of  deciding  by  a  vote  whether  they  would  become  incor- 
porated as  a  town  under  the  general  laws  of  the  state  of 
Illinois,  in  relation  to  the  incorporation  of  towns  then  in 
force,  thirty-one  votes  were  then  and  there  cast  in  favor  of 
such  incorporation,  and  three  against  it,  as  will  appear  by  the 
certificate  of  the  president  and  clerk  of  said  meeting. 

"  Affiant  further  says,  that  he  has  good  reasons  to  believe, 
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and  does  believe,  that  no  certified  statement  in  writing  of  the 
polls  of  the  first  meeting,  provided  for  in  the  tenth  section  of 
the  general  laws  of  the  state  of  Illinois,  in  relation  to  towns, 
was  ever  made  and  deposited  with  the  county  clerk  of  said 
county  of  Kendall,  or  entered  or  recorded  in  his  office,  as  re- 
quired by  said  tenth  section;  that  affiant  has  been  informed 
by  the  then  clerk  of  said  county  court,  that  no  such  certificate 
was  ever  deposited  with  him,  and  affiant  has  been  unable  to 
find  any  record  of  such  certificate  in  the  office  of  the  clerk  of 
said  county  court. 

"  Affiant  further  says  that  he  has  resided  near  said  town 
ever  since  the  year  A.  D.  1843,  and  has  been  acquainted  with 
the  inhabitants  of  said  town  during  that  time,  and  he  believes 
that  at  the  time  of  said  meeting  and  the  casting  of  the  said 
votes,  the  number  of  the  inhabitants  included  in  the  town  of 
Newark,  in  said  county,  as  surveyed  and  platted  in  accord- 
ance with  the  laws  in  relation  to  towns  above  referred  to,  was 
less  than  one  hundred  and  fifty;  that  the  voters  of  said  town, 
so  laid  out  and  surveyed,  together  with  others  residing  in  the 
vicinity  thereof,  have  from  time  to  time  met  and  chosen 
boards  of  trustees,  who  have  exercised  various  powers  and 
privileges  given  by  the  laws  above  mentioned,  to  boards  of 
trustees  of  incorporated  towns  in  this  state,  not  only  within 
the  limits  of  the  town  of  Newark,  as  laid  out  and  surveyed  as 
aforesaid,  but  also  in  land  adjacent  thereto  and  belonging  to 
affiant,  viz.:  The  southwest  quarter  of  northwest  quarter  of  5, 
township  35  north,  range  6  east,  3d  P.  M.,  which  has  never 
been  laid  out,  platted  and  surveyed  as  aforesaid. 

"  Affiant  further  says  that  on  the  26th  day  of  April,  A.  D. 
1858,  the  acting  board  of  trustees  of  said  town  made  an  order 
that  the  clerk  thereof  post  notices  of  an  election  to  be  held  in 
the  public  schoolhouse  on  the  29th  day  of  May,  A.  D.  1858, 
to  adopt  or  reject  an  act  passed  by  the  legislature  in  1857,  en- 
titled 'An  act  to  extend  the  jurisdiction  and  powers  of  the 
president  and  trustees  and  constables  of  the  towns  of  Oswego 
and  Newark,  in  the  county  of  Kendall.'  Said  election  to  be 
held  between  the  hours  of  1  and  5  o'clock  in  the  P.  M.,  and  the 
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form  of  ballot  to  be  '  For  the  act,'  or  '  Against  the  act,'  as  ap- 
pears by  the  records  of  the  proceedings  of  said  board. 

"  Affiant  further  says,  that  on  said  29th  day  of  May,  1858, 
between  the  hours  aforesaid,  said  election  mentioned  in  said 
order  was  held,  and  resulted,  as  declared  by  the  moderator  af- 
ter canvass,  as  follows: 

"  For  the  Act,  No.  of  votes 52 

Against  the  Act,  No.  of  votes 54 

"  Affiant  further  says,  that  on  or    about  the day  of 

March,  A.  D.  1852,  Lucius  Farnham,  Isaac  Lott,  Joseph  S. 
Bibbins,  William  Williams,  and  Henry  II.  Lewis,  were 
chosen  trustees  of  said  town  by  the  voters  thereof,  and  that 
said  last  named  persons  have  ever  since  exercised  and  still  con- 
tinue to  exercise  various  powers  and  privileges  conferred  by 
the  general  laws  of  this  state  in  relation  to  towns,  not  only 
within  the  limits  of  the  town  of  Newark,  as  surveyed,  laid  out 
and  platted,  but  also  upon  and  over  said  lands  of  this  affiant, 
adjacent  thereto,  which  have  never  been  surveyed  and  laid  out 
into  town  lots,  additions  or  subdivisions,  but  are  used  and  oc- 
cupied by  affiant  as  farming  lands. 

"  Affiant  further  says  that  no  election  or  vote  of  the  voters 
of  said  town,  upon  the  incorporation  thereof  under  the  afore- 
said general  laws,  has  ever  been  had  or  taken,  except  as  here- 
inbefore stated,  nor  had  any  votes  been  taken  upon  the  adop- 
tion or  rejection  by  the  voters  of  the  said  town  of  Newark  of 
said  act  entitled  '  An  act  to  extend  the  jurisdiction  and  pow- 
ers of  the  president,  trustees  and  constables  of  the  towns  of 
Oswego  and  Newark,'  previous  to  the  rejection  thereof  as 
aforesaid. 

"  Affiant  further  says,  that  said  Lucius  Farnham,  Isaac  Lot, 
Joseph  S.  Bibbins,  William  Williams  and  Henry  PI.  Lewis, 
claim  the  right  to  exercise  the  powers  and  privileges  mentioned 
in  said  act  in  relation  to  the  towns  of  Oswego  and  Newark. 

"  Affiant  further  says,  that  the  foregoing  are  the  only  special 
laws  of  this  state  in  relation  to  the  town  of  Newark,  as  affiant 
believes.' ' 
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The  judgment  in  the  court  below  was  for  the  defendants. 

The  questions  raised  upon  error  are  sufficiently  stated  in  the 
opinion. 

D.  P.  Jones,  State's  Attorney,  and  W.  S.  Coy,  for  relator. 
Charles  Wheaton,  for  defendant  in  error. 

[566*]  *Walkek,  C.  J.  This  record  presents  the  question, 
whether  the  town  of  Newark  was  ever  legally  in- 
corporated„  It  appears  that  the  inhabitants  of  the  village,  in 
1849,  elected  trustees,  who  organized  as  a  board  and  assumed 
to  exercise  all  of  the  functions  pertaining  to  a  lawfully  incor- 
porated town ;  that  annual  elections  were  held  from  that  time 
until  the  exhibition  of  this  information,  with  the  exception  of 
one  year;  that  during  that  time  the  trustees  claimed  and  ex- 
ercised all  the  franchises  belonging  to  such  a  body  regularly 
organized.  It  also  appears  that  an  effort  was  made  to  organ- 
ize under  the  general  law  of  the  state  authorizing  towns  to  be- 
come incorporated. 

In  the  case  of  Jameson  v.  People  ex  rel.,  16  111.,  257,  it  was 
held  by  this  court,  that  where  a  municipal  corporation  has 
been  recognized  by  enactments  of  the  general  assembly,  all 
inquiry  into  the  original  organization  of  the  corporation  is 
precluded.  It  was  further  held,  that  in  such  cases,  after  long 
continued  use  of  corporate  powers,  and  acquiescence  of  the 
public  in  them,  the  law  will  indulge  in  the  presump- 
[567*]  tion  in  sup^port  of  their  legal  existence.  An  act  was 
adopted  by  the  general  assembly,  at  their  session  in 
1857  (p.  1328),  entitled  "An  act  to  extend  the  jurisdiction 
and  powers  of  the  president,  trustees  and  constables  of  the 
towns  of  Oswego  and  Newark,  in  Kendall  county."  The  pro- 
visions of  this  act  refer  to  and  recognize  this  as  an  incorpora- 
tion, and  it,  by  name  and  in  terms,  confers  additional  powers 
upon  the  body.  The  case  of  Jameson  v.  The  People  is  deci- 
sive of  this  case,  and  by  it  this  enactment  precludes  all  inqui- 
ry into  the  regularity  of  its  organization. 

The  next  question  is  whether  the  boundaries  of  this  town 
were  ever  fixed  and  determined.  The  fifth  section  of  the  act 
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authorizing  such  towns  to  become  incorporated  (E.  S.  112) 
declares  that,  "  for  the  purpose  of  carrying  the  aforesaid  pro- 
visions into  effect,  the  said  president  and  trustees  shall  have 
power  to  define  the  boundaries  of  such  town,  provided  the 
same  shall  not  exceed  one  mile  square."  On  the  20th  of  Feb- 
ruary, 1849,  the  board  of  trustees,  by  ordinance,  did  fix  the 
boundaries  of  this  town.  It  was  again,  in  1855,  amended  by 
another  ordinance.  As  thus  defined,  it  embraced  the  property 
in  dispute.  This  was  the  territory  over  which  the  president 
and  trustees  claimed  and  exercised  jurisdiction,  and  the  act  of 
1857  operated  to  confirm  this  claim  as  well  as  other  matters 
of  jurisdiction.  We  are  unable  to  perceive  that  there  has 
been  any  usurpation  of  corporate  franchises  by  the  president 
and  trustees  in  this  case,  and  there  was,  therefore,  no  error  in 
the  judgment  of  the  court  below,  and  it  is  affirmed. 
Judgment  affirmed. 


Abner  Taylor,  impleaded,  etc.,  vs.  Adoniram  Eiddle. 

Replevin  :     Variance  between  the  description  of  the  property  and  the  proof. 
Where  there  is  a  variance  between  the  property  described  in  the  plaint 
in  replevin,  and  the  proof,  as  where  the  plaint  is  for  two  bay  horses, 
and  the  proof  shows  one  of  them  to  have  been  a  sorrel  horse,  a  judg- 
ment for  the  plaintiff  cannot  be  sustained. 

Error  to  Common  Pleas  of  the  City  of  Aurora, 
The  case  is  stated  by  the  court. 

Glmrles  J.  Metzner,  for  plaintiff  in  error.     L.  M.  Wagner, 
for  defendant  in  error. 

*  Breese,  J.     This  judgment  must  be  reversed,  on  [568*] 
one  ground  if  no  other.     The  plaint  in  replevin  de- 
scribes the  property  as  two  bay  horses;  the  proof  shows  one 
of  them  was  a  sorrel  horse.     For  this  variance  the  judgment 
is  reversed  and  the  cause  remanded. 

Judgment  reversed. 
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Hiram  Yennum  vs.  Charles  C.  Davis  et  al. 

Equity:    Legal  defense  to  action  at  law  must  be  made  at  law. 

As  a  general  rule,  if  a  party,  against  whom  an  action  at  law  is  brought, 
has  a  legal  defense,  he  must  avail  himself  of  it  in  the  suit  at  law. 

Same:  Belief  in  equity,  where  defendant  at  law  was  ignorant  of  facts  con 
stituting  his  defense. 
A  party  sued  at  law,  having  a  defense  of  which,  through  no  inattention 
or  negligence  on  his  part,  he  does  not  know,  or  of  which  he  cannot 
avail  himself  at  law,  either  for  the  reason  that  it  is  purely  equitable 
in  its  nature,  or  because  by  the  rules  of  law  he  cannot  avail  himself 
of  it,  may  enjoin  the  judgment  by  bill  in  equity. 

Same  :    Same. 
Where  A.  and  B.,  partners  in  trade,  were  indebted  to  D.,  and  while  so 

indebted,  A.  sold  his  interest  in  the  firm  to  0.,  who  had  no  means  ot 
knowing,  and  did  not  know  of  such  indebtedness,  and  was  not  to 
become  responsible  for  any  of  the  debts  of  A.  and  B. ;  and  the  busi- 
ness was  continued  by  B.  and  C,  B.,  however,  managing  the  entire 
business;  and  subsequently  B.  gave  D.  a  joint  promissory  note  for 
said  debt,  signed  by  him  in  the  names  of  the  two  firms,  A.  &  B.  and  B. 
&  0.,  without  the  knowledge  or  consent  of  0. ;  and  subsequently  a 
suit  was  brought  thereon  by  D.  against  A.,  B.  &  C,  which  B.,  having 
been  often  sued  for  debts  contracted  for  the  firm  B.  &  C,  by  B.,  sup- 
posed  was  for  a  firm  debt,  for  which  A  might  have  become  a  surety, 
and  did  not  defend  it:  and  did  not  learn  the  facts  connected  with  its 
execution  till  after  a  sale  of  his  land  on  an  execution  issued  thereon: 
Held,  that  he  was  entitled  to  have  the  sale  set  aside  in  equity,  and  the 
collection  of  the  judgment,  as  to  him,  perpetually  injoined. 

Same  :    Bills  of  discovery. 
A  defendant  in  a  suit  at  law  is  not  obliged  to  resort  to  a  bill  of  discovery 
in  the  first  instance.    If  he  does  so  and  fails  in  obtaining  the  facts 
sought,  he  will  be  precluded  from  thereafter  filing  an  original  bill  for 
relief  against  the  judgment  rendered  therein. 

Same  :    Same. 

A  bill  of  discovery  is  only  resorted  to  when  the  evidence  rests  exclusively 
with  the  party  called  upon  to  disclose  it.  If  there  be  other  evidence, 
such  a  bill  cannot  be  sustained,  and  the  complainant  in  such  bill  ia 
bound  to  aver  and  swear  that  the  facts  are  known  to  no  other  person. 

Partnership  :    Bach  partner  an  agent  of  the  rest. 
The  constitution  of  a  partnership  furnishes  a  presumption  that  each  in- 
dividual partner  is  an  agent  of  the  rest;  and  this  applies  to  a  prom- 
issory  note  executed  by  one  partner  in  the  name  of  the  firm. 
850 
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Error  to  Superior  Court  of  Chicago. 

Bill  in  equity  filed  by  plaintiff  in  error  against  defendants 
in  error  to  vacate  an  execution  sale  of  land  belonging  to  com- 
plainant, and  to  have  the  collection  of  the  judgment,  under 
which  said  sale  was  made,  perpetually  injoined. 

The  material  facts  of  the  case  are  in  substance  as  follows: 
Vennum  and  King,  a  firm  composed  of  William  Yennum  and 
George  King,  who  were,  in  1857,  engaged  in  trade  in  Milford, 
Iroquois  county,  were  at  that  time  indebted  to  Davis,  Moody 
&  Co.,  of  Chicago,  in  the  sum  of  $2,176.14;  and,  while  so 
indebted,  King's  interest  in  the  firm  was  purchasd  by  Hiram 
Yennum,  the  complainant,  who  had  no  means  of  knowing, 
and  did  not  know  of  the  existence  of  said  debt,  and  was  not 
to  become  liable  for  any  of  the  debts  of  said  firm.  After  the 
sale  to  complainant,  he  and  William  Yennum  continued  the 
business  under  the  firm  name  of  W.  &  H.  Yennum,  the  whole 
business  being  managed  by  W.  Yennum,  complainant  being 
otherwise  engaged  in  business  as  a  farmer.  The  proceeds  of  the 
sale  of  King's  interest  to  complainant  were  by  King  applied  to 
the  payment  of  the  debts  of  his  firm.  On  Sept.  11, 1857,  Wm. 
Yennum  executed  to  Davis,  Moody  &  Co.,  for  said  debt  a  joint 
promissory  note,  payable  at  Chicago  one  day  after  date,  and 
bearing  interest  at  ten  per  cent,  per  annum,  signed  by  him  in 
the  names  of  the  firms, Yennum  &  King,  and  W.  &  Ii.  Yennum, 
the  name  of  the  latter  firm  being  signed  by  him  without  the 
knowledge  and  consent  of  Hiram  Yennum,  his  partner.  Suit 
was  brought  in  December,  1858,  by  Davis,  Moody  &  Co., 
upon  this  note,  against  complainant,  Wm  Yennum,  and  George 
King,  in  the  Court  of  Common  Pleas  of  Cook  county.  The 
partnership  between  complainant  and  William  was  dissolved 
in  January,  1859,  and  the  proceeds  of  the  sale  of  the  assets  at 
auction,  divided  upon  the  basis  that  the  outstanding  debts  were 
of  small  amount,  complainant  being  so  informed  by  his  part- 
ner, and  believing  such  information  to  be  correct.  The  suit 
on  said  note  was  not  defended  by  complainant,  who  having 
been  often  sued  for  debts  of  the  firm,  W.  &  H.  Yennum,  sup- 
posed it  was  an  honest  debt  contracted  by  the  firm,  W.  &  H. 
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Yennum,  and  for  which  King  might  be  security,  and,  accord- 
ingly, did  not  inquire  about  it;  and  on  January  7,  1859,  Da- 
vis, Moody  &  Co.,  obtained  judgment  thereon  for  the  balance 
due,  $1,941.74,  under  which,  on  the  9th  of  April,  1859,  com- 
plainant's farm,  in  Iroquois  county,  was  sold  to  Davis,  Moody 
&  Co.,  the  plaintiffs  in  the  execution.  Complainant  did  not 
learn  the  facts  connected  with  the  execution  of  said  note,  till 
September,  1859,  when,  on  the  occasion  of  a  visit  to  Chicago 
to  learn  the  extent  of  his  liability  for  the  debts  of  the  firm, 
W.  &  II.  Yennum,  contracted  by  W.  Yennum,  and  for  which 
numerous  suits  had  been  brought  against  him,  he  was  in- 
formed of  them  by  Davis,  Moody  &  Co.,  who,  together  with 
William  Yennum  and  George  King  were  the  only  parties  who 
had  knowledge  of  the  circumstance  attending  the  giving  the 
note  and  the  consideration  for  which  it  was  given.  W.  Yen- 
num &  King  had  meanwhile  become  insolvent.  This  bill  was 
accordingly  filed,  upon  the  hearing  of  which  in  the  court  be- 
low the  sale  on  said  execution  was  set  aside  as  to  part  only  of 
said  land,  on  the  ground  that  it  constituted  the  homestead  of 
complainant. 

The  questions  raised  upon  error  are  sufficiently  stated  by 
the  court  in  their  opi  lion. 

Gookins,  Thomas  dk  Roberts,  for  plaintiff  in  error.  Gal- 
lup  <&  Hitchcock,  and  Scammon,  McCagg  <&  Fuller,  for  de- 
fendants in  error. 

[574*]  *Bkeese,  J.  On  the  assignment  of  errors,  the  plaint- 
iff in  error  makes  the  following  points:  First.  A 
party  sued  at  law,  having  a  defense  of  which  he  does  not 
know,  or  of  which  he  cannot  avail  himself  at  law,  either  for 
the  reason  that  it  is  purely  equitable  in  its  nature,  or  because 
by  the  rules  of  law  he  cannot  avail  himself  of  it,  may  enjoin 
the  judgment  by  bill  in  equity. 

In  support  of  this  proposition,  many  authorities  are  cited, 
all  of  which  we  have  looked  into,  and  find  the  doctrine  to  be 
as  stated. 

As  a  general  rule,  if  a  party  against  whom  an  action  is 
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brought  has  a  legal  defense,  he  must  avail  himself  of  it  in  the 
suit  at  law.  In  the  case  of  the  Marine  Insurance  Company 
v.  Hodgson,  7  Cranch,  333,  Marshall,  0.  J.,  said:  "Without 
attempting  to  draw  any  precise  line  to  which  courts  of  equity 
will  advance,  and  which  they  cannot  pass,  in  restraining  par- 
ties from  availing  themselves  of  judgments  obtained  at  law, 
it  may  safely  be  said  that  any  fact  which  clearly  proves  it  to 
be  against  conscience  to  execute  a  judgment,  and  of  which 
the  injured  party  could  not  have  availed  himself  in  a  court  of 
law,  or  of  which  he  might  have  availed  himself  at  law,  but 
was  prevented  by  fraud  or  accident,  unmixed  with  any  fault 
or  negligence  in  himself  or  his  agents,  will  justify  an  applica- 
tion to  a  court  of  chancery." 

The  spirit  of  all  the  cases  to  which  reference  has  been  made 
is,  that  a  party  must  avail  himself  of  every  means  of  defense 
within  his  knowledge  and  power  at  the  time  of  going  to  trial 
or  he  will  be  afterwards  precluded  from  urging  it. 

In  Le  Grun  v.  Governeur  and  Kemble,  1  Johns.  Cas.,  502, 
Kent,  J.,  said:  "Every  person  is  bound  to  take  care  of  his 
own  rights,  and  to  urge  them  in  due  season  and  prop- 
er order.  *This  is  a  sound  and  salutary  principle  of  [575*] 
law.  Accordingly,  if  a  defendant  having  the  means  of 
defense  in  his  power  neglects  to  use  them,  and  suffers  a  recov- 
ery to  be  had  against  him  by  a  competent  tribunal,  he  is  for- 
ever precluded." 

Where  a  party  is  ignorant  of  a  material  fact,  without  any 
inattention  or  negligence  on  his  part,  so  that  he  could  not  use 
it  in  any  way  until  after  the  trial  at  law,  a  court  of  equity  will 
in  such  case  give  relief  after  judgment  when  justice  demands 
it.  This  was  said  by  Yice-Chancellor  Whittlesey  in  the  case 
of  Patterson  v.  Bangs,  9  Paige  Ch.,  630.  In  that  case,  the 
proof  the  complainants  wanted  was  the  testimony  of  one  of 
their  codefendants  at  law,  proof  which,  of  course,  could  not 
be  reached  by  a  bill  of  discovery.  They  seemed  to  suppose 
that  a  bill  of  discovery  against  the  plaintiff  at  law  would  fur- 
nish the  necessary  proof.  They  tried  that  experiment  and 
failed.  They  knewT,  then,  before  going  to  trial,  that  they  must 
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either  file  a  bill  in  this  court  for  relief,  so  as  to  secure  the  tes- 
timony of  one  of  their  codefendants,  or  that  they  must  go  to 
trial  upon  such  proof  as  they  had.  All  the  facts  which  had  a 
bearing  upon  their  case  had  been  within  their  knowledge. 
The  only  question  now  is,  Can  they  come  here  after  deliber- 
ately going  to  trial  at  law  with  a  full  knowledge  of  the  facts 
of  their  case?  Id.,  632.  On  these  grounds  the  injunction 
was  dissolved;  the  complainants  had  gone  to  trial  at  law  with 
a  full  knowledge  of  all  the  facts  of  their  case,  and  having 
failed,  were  not  allowed  to  resort  to  a  court  of  equity.  This 
decision  is  placed  distinctly  on  the  ground  that  the  complain- 
ant knew  of  his  defense  at  law,  and  neglected  to  make  it  in 
the  proper  mode. 

In  the  case  now  before  us,  the  complainant  did  not  know  of 
any  defense  until  after  his  land  was  sold;  then,  for  the  first 
time,  he  received  the  knowledge  that  the  debt  for  which  the 
recovery  was  had  was  not  his  debt,  and  that  he  was  in  no  man- 
ner responsible  for  its  payment. 

It  is  said,  however,  by  the  defendants  in  error,  that  when  he 
was  served  with  process,  he  was  informed  of  the  nature 
[576*]  of  the  *claim.  This  could  hardly  be,  for  the  process 
was  the  ordinary  summons,  in  which  he,  with  W.  Ven- 
nura  and  King,  was  required  to  answer  the  plaintiff.  Natu- 
rally supposing  it  was  a  debt  due  by  the  firm,  incurred  by  the 
managing  partner,  for  which  King  might  be  security,  there 
was  nothing  to  arouse  suspicion,  and  having  no  suspicion, 
there  was  nothing  in  the  case  to  prompt  inquiry.  He  could 
not  have  supposed  it  was  a  summons  to  answer  for  a  debt  due 
by  Yennum  &  King,  when  he  knew  he  was  not  liable  and  had 
never  undertaken  to  be  liable  for  any  of  those  debts. 

Here,  then,  is  a  plain  case,  where  the  complainant  did  not 
know  of  any  defense  to  the  suit  at  law.  It  may  be  likened  to 
a  case  of  newly  discovered  testimony  on  a  motion  for  a  new 
trial.     Such  motions,  if  well  supported,  are  seldom  refused. 

In  the  case  of  Crisman  et  al.  v.  Beasely,  Adm'r,  1  Sme.  & 
Mar.  Ch.,  561,  it  was  held  that  an  allegation,  in  a  bill  in  chan- 
cery, that  the  complainant  did  not  come  to  the  knowledge  of 


APRIL  TEEM,  1864.  577 

Vennum  vs.  Davis. 

the  defect  of  his  vendor's  power  to  sell,  who  was  an  adminis- 
trator, until  after  the  judgment  at  law  in  favor  of  the  vendor 
for  the  purchase  money,  is  a  sufficient  excuse  for  not  having 
made  the  defense  at  law.   . 

One  of  the  principles  of  this  bill,  one  of  the  strong  reasons 
on  which  it  is  founded,  is  the  total  ignorance  of  the  complain- 
ant of  the  facts  of  the  transaction,  disabling  him  from  setting 
up  a  defense,  by  which  a  recovery,  inequitable  and  iniquitous, 
has  been  had  against  him.  Shall  it  be  said  that  a  court  of 
equity  has  no  power  to  relieve  in  such  a  case? 

But  it  is  said  the  complainant,  by  proper  plea,  could  have 
established  his  defense  at  law,  and  thrown  the  onus  of  proof 
upon  the  defendants.  This  may  be  so,  but  this  consideration 
brings  us  back  to  the  point  from  which  we  started.  The 
plaintiff  did  not  know  that  he  had  any  defense:  Nothing  had 
transpired  to  excite  inquiry  or  put  him  upon  his  diligence.  He 
acted  as  most  prudent  and  cautious  men  would  act  under  similar 
circumstances.  Confiding  in  his  partner  and  knowing  he  had 
contracted  debts  for  which  complainant  had  been  sued,  and 
been  compelled  to  pay,  another  summons  of  a  similar 
character  *was  not  calculated  to  excite  any  suspicion.  [577*] 
The  complainant,  therefore,  had  no  occasion  to  find 
out  a  defense,  as,  on  the  supposition  and  belief,  the  summons 
was  for  an  honest  demand  against  him,  as  a  member  of  the 
firm  of  W.  &  H.  Yennum,  he  had  no  defense  to  make. 

The  same  may  be  said  of  a  bill  of  discovery.  There  was 
nothing  in  the  knowledge  of  complainant  about  which  to  seek 
a  discovery. 

But  what  must  have  been  the  character  of  the  pleas  if  filed? 
They  must  have  denied  the  execution  of  the  note,  or  the  joint 
liability  of  the  parties,  or  both.  What  then  would  be  the 
character  of  the  proof  under  such  pleas?  Proof  by  the  plaint- 
iffs in  the  action,  that  W.  &  H.  Yennum  were  partners  at  the 
time  the  note  was  executed,  and  that  the  signature  was  that  of 
a  member  of  the  firm,  would  be  alone  necessary.  The  very 
constitution  of  a  partnership  furnishes  a  presumption  that 
each  individual  partner  is  an  agent  of  the  rest.     2  Stark.  Ev., 
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800.  This  appears  from  the  cases  cited  by  defendants  in  error, 
as  decided  by  this  court  {King  v.  Haines  et  al.,  23  111.,  340), 
and  the  cases  cited  in  the  opinion. 

What  could  the  complainant  have  gained  by  a  bill  of  dis- 
covery ?  At  best,  a  resort  to  a  bill  of  discovery  is  always  haz- 
ardous; for  if  the  party  does  not  come  up  to  the  facts  as  the 
complainant  in  such  bill  has  charged  them  to  be,  or  they  are 
denied,  or  toned  down,  the  answer  would,  in  very  many  cases, 
be  of  little  avail  in  a  defense  at  law.  Nor  was  the  complain- 
ant obliged  to  resort  to  such  bill  in  the  first  instance.  Had 
he  done  so,  and  failed  in  obtaining  the  facts  sought,  he  would 
have  been  precluded  from  filing  this  bill  for  relief,  as  is  seen 
in  the  case  cited  from  9  Paige,  630,  Patterson  v.  Bangs.  A 
bill  of  discovery  is  only  resorted  to  when  the  evidence  rests 
exclusively  with  the  party  called  upon  to  disclose  it.  If  there 
be  other  evidence,  such  a  bill  cannot  be  sustained,  and  the 
complainant  in  such  bill  is  bound  to  aver  and  swear  that  the 
facts  are  known  to  no  other  person.  Story  Eq.  Juris.,  §  74. 
When,  therefore,  a  party  defendant  has  other  testimony  be- 
sides the  plaintiff  in  the  action,  he  must  resort  to  it, 
[578*]  and  this  *he  could  do  in  this  case  in  no  other  way  than 
by  an  original  bill  for  relief,  making  his  codefendants 
in  the  suit  at  law  defendants  to  his  bill,  and  taking  their  tes- 
timony. In  the  suit  at  law  they  are  incompent  witnesses  for 
complainant,  being  codefendants  on  the  record.  In  this  pro- 
ceeding in  chancery,  the  bill  having  been  taken  for  confessed  as 
against  them,  they  can  be  examined  as  witnesses  for  the  com- 
plainant. The  course  therefore  adopted  by  the  plaintiff  in 
error  was  the  legitimate  course  by  which  the  equity  of  his 
case  can  be  fully  presented. 

The  facts  necessary  to  the  relief  prayed  for,  being  estab- 
lished by  proof,  the  court  below  should  have  enjoined  perpet- 
ually the  judgment  in  favor  of  Davis,  Moody  &  Co.,  so  far  as 
this  complainant  is  affected  thereby,  it  being  unconscionable 
and  inequitable  to  retain  the  judgment  rendered  for  a  debt, 
for  which  the  plaintiff  in  error  is  in  no  sense  reponsible.  The 
court  also  should  have  set  aside  the  entire  levy  and  sale  of  the 
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lands.     Not  having  done  so,  the  decree  of  the  superior  court 
must  be  reversed,  and  the  cause  remanded  with  instructions 
to  proceed  in  conformity  with  this  opinion. 
Decree  reversed, 
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ABATEMENT. 

For  defective  service  of  process,  cannot  be  insisted  upon  for  the  first  time  on 
error. 
Where,  on  error  to  review  a  decree  upon  a  bill  taken  pro  confesso,  it  was 
urged  that  the  summons  in  the  suit,  which  was  issued  against  William 
Wayman,  Jane  Wayman  and  Isabella  Cochrane,  and  the  return  to 
which  showed  that  the  two  latter  were  served  by  "  William  Way- 
man,"  as  deputy  sheriff,  was  served  on  Jane  Wayman  by  her  husband 
William  Wayman,  and  that  the  service  was  therefore  void,  it  was 
held,  that  if  this  were  so,  it  would  only  be  matter  of  abatement,  or 
motion  to  quash  the  return,  and  not  having  been  noticed  in  the  court 
below,  the  objection  came  too  late  when  made  for  the  first  time  in  the 
Supreme  Court.     Wayman  v.  Crozier,  156 ;  Wayman  v.  Cochrane,  152 


ACCOUNT  STATED. 

Not  reopened  withoiti  proof  of  error  in  items. 

One  who  has  stated  an  account  between  himself  and  another  in  favor  of 
the  latter,  and  admitted  it  to  be  correct,  can  not  reopen  it  without 
proof  of  the  items,  and  that  some  one  or  more  of  them  ought  not  to 
have  been  allowed.    Sutphen  v.  Gushman,  186 

In  the  absence  of  evidence  of  what  the  account  consisted,  the  presump- 
tion is  that  it  was  made  up  of  legal  and  proper  items ;  and,  under  such 
circumstances,  it  will  not  be  presumed  that  usury  or  any  other  illegal 
item  was  allowed  as  part  of  the  account.    Id.,  186 

Prima  facie  relates  to  the  accounting  parties  only. 
An  account  stated  between  two  parties  prima  facie  concerns  matters 
solely  between  the  parties  themselves,  and  does  not  include  an  ac- 
count with  a  third  party.    Id.,  186 

When  to  be  entirely  disregarded. 
A  settlement  between  two  parties,  which,  wThether  so  from  fraud  or  from 
an  undue  advantage  taken  by  the  creditor,  is  palpably  erroneous,  the 
errors  affecting  all  the  items  of  the  account  but  one,  and  which  can- 
not be  set  right  by  a  decree  to  surcharge  and  falsify,  should  be  en- 
tirely disregarded.    Id.,  186 

Promissory  note  evidence  of. 
A  promissory  note  is  evidence  of  an  account  stated  between  the  parties 
to  it.    Phy  v.  Clark,  377 
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Burden  of  impeaching  upon  the  maker. 

The  presumption  is  that  a  promissory  note  given  in  settlement  of  an 
open  account  was  given  for  the  correct  amount,  and  if  the  maker  al- 
leges that  the  account  was  wrongly  stated,  it  is  incumbent  upon  him 
to  show  what  the  items  of  the  account  were,  and  that  some  one  or 
more  of  them  were  erroneous.     Id.,  377 


ACKNOWLEDGMENT. 

Certificate  of,  presumed  to  state  all  that  was  done. 

On  the  production  of  the  officer's  certificate  of  acknowledgment  of  a 

deed,  the  presumption  will  be  indulged  that  it  contains  a  statement 

of  all  the  acts  that  were  done,  and  that  none  were  omitted.    Russell 

v.  Ramsey,  362 

See  Chattel  Mortgages.    Corporations.    Dower. 

ADMISSIONS. 

Presumption  as  to  meaning. 
Where  a  contract  for  the  sale  and  delivery  of  chattels  provides  for  the 
payment  of  a  certain  sum  within  a  certain  time,  and  the  vendor  ad- 
mits that  the  vendee  has  advanced  or  paid  him  such  sum  on  the  con- 
tract, the  presumption  is  (unless  limited  or  qualified  by  such  admis- 
sion in  respect  of  time)  that  such  payment  was  made  within  the  time 
limited  by  the  contract.     Wolf  v.  Willitts,  88 

Ratification  of  unauthorized  partnership  entered  into  by  agent;  effect  of 
Where  an  agent  assumes  without  authority  to  create  a  partnership  be- 
tween his  principal  and  another  person,  it  may,  like  any  other  act  of 
an  agent  not  unlawful,  be  ratified  by  the  principal ;  and  such  ratifica- 
tion relates  back  to  the  performance  of  the  act,  and  renders  the  part- 
nership good  from  the  beginning,  with  all  the  rights  and  liabilities 
incident  thereto.     Williams  v.  Butler,  544 

While  it  is  true,  as  a  general  rule,  that  a  ratification  can  not  relate  back 
so  as  to  cut  off  intervening  rights  of  third  persons,  this  does  not  ap- 
ply where  the  doclrine  of  relation  is  applied  merely  for  the  protec- 
tion of  a  superior  equity,  even  though  such  application  interferes 
with  claims  of  third  persons  resting  on  an  inferior  equity.    Id.,  544 

Where,  therefore,  an  execution  creditor  levied  upon  the  assets  of  a  partner- 
ship, entered  into  by  an  agent  with  another  person  in  the  name  of  his 
principal,  without  authority,  for  a  debt  due  from  such  other  partner 
before  the  creation  of  the  partnership;  and  the  principal  subsequently 
ratified  such  partnership,  it  was  held,  that  he  was  entitled  to  have  the 
firm  assets  first  applied  to  the  payment  of  the  firm  debts,  and  that  the 
lien  of  the  execution  creditor  so  levying,  <m\y  attached  to  whatever 
interest  the  other  partner  had  in  the  assets  of  the  firm  after  the  pay- 
ment of  the  firm  debts.     Id.,  544 

Ratification  of  unauthorized  act  of  agent  by  receipt  of  money. 
A  principal,  who,  with  full  knowledge  of  all  material  facts  affecting  his 
rights,  receives  moneys  paid  to  one  pretending  to  be  his  agent,  in  pur- 
suance of  an  unauthorized  agreement  made  by  him,  is  precluded  from 
questioning  the  agent's  authority  in  the  transaction.  Farwell  v. 
Meyer,  40 
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Knowledge  of  the  facts  necessary  to  constitute  a  ratification. 
The  assent  of  the  principal,  to  be  bound  by  the  contract,  is  essential  to 
constitute  a  ratification.  It  can  not,  however,  be  inferred  in  regard  to 
an  obligation  arising  from  facts  of  which  he  had  no  knowledge.  A 
party  who  asserts  a  liability  arising  from  an  implied  assent  must 
show  that  the  facts  were  known  to  the  person  charged  with  incurring 
the  liability  arising  therefrom.     Id.,  40 

A  principal  is  justified  in  believing  that  his  agents  have  pursued  their 
authority,  until  he  is  informed  to  the  contrary;  and  he  ought  not  to 
be  charged  with  the  consequences  of  a  departure  therefrom  without 
evidence  that  he  knew  of  it.    Id.,  40 

Where  it  appeared  that  the  principal,  who  was  the  owner  of  a  note  exe- 
cuted by  two  persons  as  principal  and  surety,  had  received  moneys 
paid  to  his  agent  by  the  principal  debtor  for  extensions  of  the  time  of 
payment,  the  agent  only  being  authorized  to  make  such  agreements 
for  extensions  with  the  consent  of  the  surety,  which  was  not  obtained ; 
and  there  was  no  evidence  showing  that  the  principal  knew  thatsach 
agreements  for  extensions  were  made  without  the  consent  of  the  sure- 
ty: Held,  that  the  reception  of  the  moneys  paid  for  such  extensions 
did  not  amount  to  a  ratification  of  such  agreements.    Id.,  40 

Agent  liable  for  depreciation  of  principal's  funds  if  mixed  with  his  own. 
An  agent  has  no  right  to  mix  the  funds  of  his  principal  with  his  own, 
and  the:!  hold  his  principal  liable  for  the  depreciation  of  moneys  in 
his  hands.  If  the  agent'seeks  to  make  his  principal  liable  for  losses 
in  bank  failures,  or  other  losses  on  moneys  of  his  principal,  he  must 
keep  the  moneys  of  his  principal  separate  and  distinct  from  his  own. 
Webster  v.  Pierce,  158 

ALIMONY. 
See  Divorce  and  Alimony. 


AMENDMENTS. 

Qf  pleadings  in  equity. 

A  court  of  equity  is  liberal  in  permitting  amendments  of  the  pleadings 
that  complete  justice  may  be  done,  imposing  terms,  if  necessary,  that 
undue  advantage  may  not  be  obtained  by  the  partjr  asking  the  favor. 
Marble  v.  Bonhotel,  240 

Qf  bill  verified  by  oath. 
The  fact  that  the  bill  is  verified  by  oath  does  not  necessarily  deprive  the 
complainant  of  the  benefit  of  an  amendment  of  his  bill  to  conform  to 
the  proof,  made  after  answer  filed  and  motion  to  dissolve  an  injunc- 
tion.   Id.,  240 

The  complainant  is,  however,  as  it  seems,  estopped  from  so  amending  his 
bill  as  to  contradict  facts  which  he  has  sworn  to  be  positively  true, 
unless  he  can  show  the  court  that  the  statement  was  made  by  "a  mis- 
take. When  the  amendment  only  enlarges  and  amplifies  the  state- 
ment in  the  bill,  or  states  additional  facts,  the  amendment  will  be  al- 
lowed.   Id.,  240 

Qf  bill  at  hearing  so  as  to  let  in  evidence. 
Where  at  the  hearing  a  bill  filed  by  a  surety  to  restrain  the  collection  of 
a  judgment  against  himself  and  the  principal,  on  the  ground  of  un- 
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authorized  agreements  with  the  principal  for  extensions  of  the  time 
of  payment,  the  evidence  failed  to  establish  the  allegation  of  the  bill 
that  the  holders  of  the  note  who  made  the  agreements  for  the  exten- 
sions were  the  owners  thereof  at  the  time  they  were  made,  and  the  com- 
plainant asked  leave  to  amend  his  bill  without  opening  the  case  for 
further  proof,  unless  the  defendants  should  so  desire,  by  charging 
that  said  holders  pretended  that  a  certain  other  party  was  the  owner 
of  the  note,  and  that,  if  this  were  true,  they  were  authorized  by  him  to 
make  the  agreement:  Held,  that  the  amendment  should  have  been 
allowed,  as  it  could  not  have  operated  as  a  surprise  to  the  defendants. 
Farwell  v.  Meyer,  40 

It  not  unfrequently  happens  that  the  evidence  does  not  support  the  alle- 
gations of  the  bill  precisely  in  the  form  in  which  they  are  made;  and 
it  subserves  none  of  the  purposes  of  justice  to  dismiss  a  bill  on  the 
ground  of  a  variance  between  the  pleadings  and  the  proof,  where  a 
a  slight  amendment  will  render  the  testimony  admissible.    Id.,       40 

Of  return  to  an  execution. 

It  seems  that  the  sheriff  may  amend  his  return  of  an  execution  so  as  to 
show  that  the  property  sold  was  struck  off  to  the  grantee  in  his  deed 
instead  of  the  plaintiff  in  the  execution,  if  that  was  the  fact.  Johnson 
v.  Adleman,  265 

Amendment  by  stating  at  length  a  deed  already  described  by  the  names  of 
the  parties  and  its  date. 
Where  in  one  of  the  counts  of  a  declaration,  reference  was  made  to  a 
certain  deed,  giving  the  names  of  the  parties  to  it,  and  date  of  the 
deed,  and  referring  to  it  as  follows:  "Which  deed  is  in  the  follow- 
ing  words  and  figures  [here  insert  the  deed]  ;  "  and  the  court  allowed 
the  plaintiff  to  amend  his  declaration  after  the  commencement  of  the 
trial,  and  after  some  of  the  jurors  had  been  called,  by  filling  in  the 
bracketed  space  with  a  full  copy  of  the  deed,  and  denied  the  motion 
of  the  defendant  for  a  continuance  by  reason  of  such  amendment: 
Held,  that  inasmuch  as  the  insertion  of  the  deed  itself  could  not  oper- 
ate as  a  surprise  on  the  defendant,  since  the  count  specified  the  deed 
by  its  parties  and  its  date,  there  was  no  error.  The  deed  need  not 
have  been  inserted  in  hm  verba  in  the  declaration,  but  could  have 
been  used  as  evidence  in  identifying  it  as  the  deed  to  which  reference 
was  made.    Curtis  v.  Sage,  22 


APPEAL. 
See  Error. 

APPEARANCE. 

Cures  defects  in  writ  and  its  service. 
Defects  in  the  writ  by  which  an  action  is  commenced,  and  in  its  service 
are  cured  by  the  defendant's  appearance  to  the  action.    Miles  v.  Good- 
win, 53 

What  constitutes  an  appearance. 
Where,  therefore,  the  defendant  in  an  attachment  suit,  after  a  default  was 
entered,  appeared  and  moved  to  set  aside  the  default,  which  motion 
was  allowed,  and  then  moved  to  dismiss  the  suit  for  alleged  defects 
in  the  writ  and  its  service,  which  was  overruled,  it  was  held,  that  by 
making  these  motions  he  had  fully  appeared,  and  that  it  could  make 
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no  difference  whether  there  was  a  defective  writ  or  defective  service, 
as  his  being  in  court  rendered  a  writ  and  service  unnecessary.    Id., 

53 


ASSIGNMENT. 

Payment  of  a  prior  incumbrance  by  purchaser  at  sale  under  a  junior  incum- 
brance made  subject  thereto,  is  not  an  equitable  assignment,  but  a  dis- 
charge. 
Where  at  a  sale  under  a  junior  incumbrance,  notice  is  given  of  the  exist- 
ence  of  a  prior  incumbrance,  and  sale  is  made  subject  thereto,  and  the 
purchaser  at  the  sale  under  the  junior  incumbrance  pays  off  the  prior 
incumbrance,  such  payment  is  only  a  part  of  the  purchase  money  of 
the  land,  and  operates  as  a  discharge  of  the  prior  incumbrance,  and 
not  as  an  assignment  thereof  to  the  purchaser.    Booker  v.  Anderson^ 

66 

ASSUMPSIT. 

Waiving  a  tort  and  suing  in  assumpsit. 
If  one  person  converts  the  property  of  another  into  money  or  money's 
worth,  the  owner  may  waive  the  trespass,  and  recover  for  money  had 
and  received  to  his  use.    Staat  v.  Evans,  455 

See  Taxation. 


ATTORNEY. 

Authority  to  bring  suit  presumed. 
It  will  be  presumed  that  attorneys  bringing  a  suit  are  authorized  so  to 
do,  till  it  is  shown  that  they  have  improperly  assumed  such  author, 
ity.    Reed  v.  Curry,  536 

Authority  presumed  from  possession  of  note  sued  on. 

Where  attorneys  bringing  suit  upon  a  promissory  note,  produce  the  same 
at  the  trial,  this,  of  itself,  affords  a  strong  presumption  of  their  author- 
ity to  sue  upon  it.    Id.,  536 

Authority  to  appear  presumed. 

In  the  absence  of  proof  to  the  contrary,  the  authority  of  an  attorney  to 
appear  and  plead  for  such  parties  as  he  claims  to  represent  is  pre- 
sumed.    Williams  v.  Butler,  544 

Authority  cannot  be  questioned  for  first  time  on  appeal. 

If  a  party  desires  to  raise  the  question  of  the  authority  of  an  attorney  to 

appear  and  plead,  he  should  file  an  affidavit  and  apply  for  the  proper 

rule  in  the  court  below;  the  question  can  not  be  raised  for  the  first 

time  upon  appeal.    Id.,  544 

See  Judgments. 


AURORA,  COURT  OF  COMMON  PLEAS  OP. 
See  Pkactice. 
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BANKING. 

Deposit  of  checks  with  a  banker;  presumption  as  to  whether  for  collection  or 
not;  payment. 
When  the  holder  of  a  check  received  for  the  amount  of  a  bill  held  by 
him  deposits  the  check  with  his  banker,  it  becomes  a  question  of  fact 
whether  such  deposit  was  made  as  and  for  so  much  money  to  the 
credit  of  the  depositor,  and  therefore  amounts  to  a  payment  of  the 
bill,  or  whether  the  check  was  deposited  for  collection  merely.  Strong 
v.  King,  9 

If  deposited  in  the  usual  course  of  business,  the  presumption  would  be 
that  it  was  for  collection  merely,  and  not  as  money.  By  the  usage  of 
bankers,  the  teller,  with  whom  such  deposits  are  generally  made,  has 
no  authority  to  receive  them  as  and  for  money,  and  this  is  known  to 
the  depositor;  but  the  teller  has  authority  to  receive  checks  for  col- 
lection, and  therefore  the  presumption  is  that  they  were  received  for 
that  purpose  until  the  contrary  is  shown.    Id.,  9 


BASTARDY. 

Prosecution  for,  a  civil  proceeding. 
A  prosecution  for  bastardy  is  a  civil  and  not  a  criminal  proceeding;  and 
hence,  to  warrant  a  conviction,  a  mere  preponderance  of  evidence  is 
sufficient,  and  it  is  not  necessary  that  the  evidence  exclude  all  rea- 
sonable doubt  of  guilt.    Mann  v.  The  People,  467 

Evidence  to  warrant  conviction  of. 
Where,  therefore,  it  was  proved  that  the  prosecuting  witness  was  delivered 
of  a  bastard  child  on  a  certain  day,  and  the  prosecuting  witness  tes- 
tified that  the  defendant  was  its  father,  and  there  was  no  evidence 
that  the  child  was  born  alive:  Held,  that  the  presumption  from  the 
ordinary  course  of  nature  that  the  child  was  born  alive  (which  the 
jury  had  aright  to  consider),  when  added  to  the  evidence,  preponder- 
ated in  favor  of  the  child's  being  born  alive,  and  was  sufficient  to 
warrant  a  conviction.    Id.,  467 


BILL  OF  EXCEPTIONS. 

Presumption  where  it  fails  to  state  that  it  contains  all  the  evidence. 

Where  the  bill  of  exceptions  fails  to  state  that  it  contains  all  of  the  evi- 
dence given  on  the  trial  below,  the  supreme  court  will  not  undertake 
to  determine  whether  the  evidence  warrants  the  finding  of  the  jury. 
If  the  testimony  contained  in  the  record  is  not  sufficient  to  justify  the 
finding,  it  will  be  presumed  that  there  was  other  evidence  that  has 
been  omitted  which  warranted  the  verdict,  or  the  court  would  have 
granted  a  new  trial.     Ottawa  Gas  Light  and  Coke  Co.  v.  Graham.     346 

Where  counsel  for  appellee  indorsed  upon  a  bill  of  exceptions:  "I  am 
satisfied  with  the  foregoing  bill  of  exceptions,"  and  signed  his  name 
thereto:  Held,  that  this  was  not  equivalent  to  saying  it  was  full  or 
correct,  and  did  not  cure  the  omission  of  the  bill  to  state  that  it  con- 
tained all  the  evidence.    Id.,  346 
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BILLS  OF  EXCHANGE. 

Sight  bills,  when  to  be  presented. 

The  holder  of  a  sight  bill,  in  order  to  charge  the  drawer  and  indorsers, 
must  put  it  into  circulation,  or  present  it  for  payment  at  the  farthest, 
on  the  uext  business  day  after  its  reception,  if  within  the  reach  of 
the  person  upon  whom  it  is  drawn.     Strong  v.  King.  9 

When  a  sight  bill  matures ;  protest. 
A  sight  bill  matures  when  presented  for  payment;  and  if  presented  on 
the  day  of  its  reception,  i  is  thereby  matured,  and  if  not  then  paid  it 
must  be  protested  for  nonpayment  on  the  same  day,  and  due  notice 
given  in  order  to  charge  the  drawers  and  indorsers,  precisely  as  if  it 
had  been  made  payable  on  a  specified  day.     Id.,  9 

What  time  of  day  to  be  presented. 

A  sight  bill  should  be  presented  by  the  holder  or  his  agent  during  the 
business  hours  of  the  day,  and  after  having  been  presented  for  pay- 
ment by  the  holder  or  his  agent,  it  may  be  again  presented  by  a  no- 
tary public,  for  the  purpose  of  making  a  protest  for  nonpayment,  af- 
ter business  hours  on  the  same  day.     Id.,  9 

Presentment  at  drawer 's  place  of  business  in  his  absence. 
If  the  holder  of  a  sight  bill  presents  it,  and  finds  no  one  at  the  drawer's 
place  of  business  to  honor  it,  he  may  elect  to  consider  the  bill  as  not 
presented  for  payment;  but  any  act  evincing  an  election  to  consider 
it  as  presented  for  that  purpose  will  bind  the  holder;  and  he  cannot, 
after  such  election,  claim  that  the  bill  was  not  presented  for  payment. 
Id.,  9 

Foreign  bills  governed  by  the  law  of  the  place  where  payable. 
Thus  where  a  bill  of  exchange  was  drawn  in  Michigan  in  favor  of  a 
Michigan  payee,  on  a  person  residing  and  having  his  place  of  busi- 
ness in  Chicago,  and  was  accepted  in  Chicago,  it  was  held  to  be  a  for- 
eign, and  not  an  inland  bill,  notwithstanding  the  drawee  also  had  a 
mill  and  store  and  office  at  the  place  in  Michigan  where  the  bill  was 
drawn,  and  where  he  spent  a  portion  of  his  time;  and,  therefore,  that 
the  bill  must  be  governed  by  the  law  of  this  state  respecting  accept- 
ance, and  not  by  the  law  of  Michigan.    Marsh  v.  Dousay.  424 

Were  this  bill  an  inland  bill,  and  were  all  the  facts  connected  with  it  to 
transpire  in  Michigan,  the  law  of  that  state  should  be  applied  to  as- 
certain the  rights  of  the  parties.    Id.  424 

Acceptance  may  be  verbal. 
Under  the  law  of  this  state  a  verbal  acceptance  of  a  bill  of  exchange  is 
valid  and  binding.     Id.,  424 

What  is  sufficient  proof  of  acceptance. 
Where  a  bill  was  drawn  in  Michigan,  May  14, 1861,  on  a  person  residing 
and  having  a  place  of  business  in  Chicago,  and  was  alleged  to  have 
been  accepted  in  Chicago;  and  the  proof  on  this  point  was  that  in 
the  summer  of  1861,  toward  fall,  payment  of  the  bill  was  demanded 
at  a  place  in  Michigan;  that  the  drawee  looked  the  draft  over,  and 
said  "  it  was  all  right;  and  that  he  had  told  Mr.  Dousay  [the  payee] 
that  he  would  pay  it  in  the  course  of  thirty  or  sixty  days,"  it  was 
held,  that  the  inference  the  court  below  was  authorized  to  draw  from 
this  declaration  was,  that  the  payee  had  theretofore  presented  the  bill 
at  the  place  where  payable,  and  that  the  drawee  had  accepted  it  and 
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promised  to  pay  it.  And,  the  holder  being  required  to  present  it  in  a 
reasonable  time  to  the  drawee  at  his  place  of  business,  the  presump- 
tion was  that  the  bill  was  accepted  within  a  reasonable  time  after  its 
date,  and  in  the  regular  and  usual  course  of  business.     Id.,  434. 

When  to  be  -protested  where  a  check  is  received  in  payment,  and  is  dishonored. 

But  the  time  within  which  a  check  must  be  presented,  to  charge  the 
drawer,  in  no  wise  regulates  or  fixes  the  time  when  a  protest  must  be 
made,  in  order  to  charge  the  drawers  or  indorsers  of  a  bill,  of  which 
the  check  was  received  as  a  means  of  payment.     Strong  v.  King.      9 

If  a  check  is  received  as  a  means  of  payment  of  a  bill  of  exchange,  the 
party  receiving  it  must  procure  its  payment  on  the  day  of  its  recep- 
tion, or  return  it  for  nonpayment  on  that  day,  so  as  to  have  the  bill 
for  which  it  was  received  protested  for  nonpayment  that  day.     Id.,   9 

If  a  person  receiving  a  check  for  such  a  purpose  sends  it  through  a 
banker  for  collection  on  the  next  business  day,  and  it  is  dishonored; 
although  the  presentment  of  the  check  on  the  next  business  day  is 
sufficient  to  charge  the  drawer  of  the  check,  it  is  no  excuse  for  the 
nonprotest  of  the  bill  on  the  day  of  its  presentation  for  payment. 
The  negligence  of  the  holder  of  the  check  in  not  procuring  payment 
of  the  bill  on  the  day  of  its  presentation,  by  the  means  he  receives 
for  that  purpose  or  otherwise,  discharges  the  drawers  and  indorsers 
of  the  bill  if  protest  is  not  made.    Id.,  9 

Waiver  of  neglect  to  protest,  by  a  promise  to  pay. 
The  consequences  of  a  neglect  to  protest  may  be  waived  by  the  per- 
son  entitled  to  take  advantage  of  it;  and  a  promise  to  pay  the  bill, 
made  to  the  holder  by  the  person  insisting  upon  the  want  of  protest, 
after  he  is  aware  of  the  laches,  amounts  to  a  waiver  of  such  laches, 
and  admits  the  holder's  right  of  action.  But  if  such  a  promise  was 
made  in  ignorance  of  any  material  fact,  it  would  be  otherwise.    Id.,  9 

Where  a  sight  draft  was  drawn  by  S.  of  Chicago,  on  T.  C.  of  New  York, 
in  favor  of  W.,  and  came  by  indorsement  to  K.,  who  sent  it  to  New 
York  for  collection,  when  it*  was  received  by  R.  on  Saturday,  August 
22,  1857,  who  presented  it  for  payment  on  the  same  day  —  whereby 
the  bill  became  due  on  that  day  —  and  received  from  the  drawee  a 
check  for  the  amount  of  the  bill,  which  check  was  placed  by  R.  with 
his  banker  to  go  through  the  clearing  house,  where  on  the  next  Mon- 
day, the  24th  inst.,  the  check  was  thrown  out,  and  was  returned  to  R, 
whereupon  payment  of  the  draft  was  then  again  demanded,  and  re- 
fused, and  the  draft  was  then  —  on  the  24th  —  protested,  and  notice 
given  the  drawer:  Held,  that  since  by  presenting  the  bill  on  the  22d, 
the  bill  became  due  on  that  day,  to  have  held  the  drawer  and  in- 
dorsers,  precisely  the  same  steps  should  have  been  taken  as  if  the  bill 
had  in  terms  been  payable  on  that  day,  and  that  the  protest  and  no- 
tice were  given  too  late.    Id.,  9 

See  Checks.    Promissory  Notes. 

CHATTEL  MORTGAGES. 

Statute  concerning,  strictly  construed. 
The  statute  in  regard  to  chattel  mortgages  is  in  derogation  of  common 
law,  and  should  be  strictly  construed.    Porter  v.  Dement,  478 

Acknowledgment;  record  of  copy  not  a  sufficient  recording. 

Where  a  chattel  mortgage  duly  acknowledged,  but  never  filed  for  record, 
was  lost  after  its  execution,  and  the  mortagor  caused  a  copy  of  it  to 
be  made,  which  he  signed  and  procured  the  justice  before  whom  the 
original  was  acknowledged,  to  certify  that  it  was  a  correct  copy  of 
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the  one  acknowledged  before  him;  but  no  entry  was  made  upon  the 
docket  of  the  justice  of  an  acknowledgment  of  the  copy  as  required 
by  law;  and  the  copy  so  certified  was  recorded  in  the  recorder's 
office:  Held,  that  the  copy  or  duplicate  mortgage,  not  having  been 
and  not  purporting  to  have  been,  acknowledged  as  the  law  required, 
was  for  that  reason,  as  against  an  execution  creditor,  invalid  as  an 
original  mortgage;  and  that  the  recording  of  the  same  was  not,  such 
a  recording  of  the  original  mortgage  as  the  statute  required,  and  did 
not  protect  the  mortgaged  property  as  against  an  execution  creditor 
levying  thereon  in  the  hands  of  the  mortgagor.  The  original  mort- 
gage must  be  recorded;  the  law  has  made  no  provision  for  authenti- 
cating to  the  recorder  a  copy  thereof,  and  he  has  no  authority  to 
transcribe  a  supposed  copy  of  such  an  instrument  on  the  records  of 
his  office.    Id.,  478 

Notice  by  execution  creditor   of  unrecorded  mortgage  unavailing  to  mort 
gagee. 

The  fact  that  the  execution  creditor  of  the  mortgagor  had  notice  of  the 
existence  of  such  unrecorded  chattel  mortgage,  before  he  made  his 
levy  upon  the  mortgaged  property  in  the  hands  of  the  mortgagor, 
will  not  give  the  mortgage  priority  over  his  levy.    Id.,  478 

As  between  the  parties  thereto,  a  chattel  mortgage  is  valid  without  ac- 
knowledging or  recording,  but,  in  such  case,  it  has  no  effect  upon 
the  rights  of  third  parties  acting  in  good  faith.  There  is  no  want 
of  good  faith  on  the  part  of  a  creditor  in  levying  upon  his  debtor's 
property  included  in  a  chattel  mortgage  which  the  law  declares  void 
as  to  him.     Id.,  478 

To  secure  future  advances,  valid  if  bona  fide. 
There  is  nothing  in  the  chattel  mortgage  act  of  this  state  inhibiting  chat- 
tel mortgages  to  secure  future  advances.    The  mortgage  being  ac- 
knowledged and  recorded,  all  that  is  requisite  is,  that  the  transaction 
should  be  bona  fide.    Speer  v  Skinner,  282 

This  object  need  not  be  expressed  in  the  mortgage. 
A  chattel  mortgage  intended  to  secure  future  advances  need  not  express 
that  object  in  the  mortgage  itself.  It  is  only  necessary  in  any  such 
case,  that  the  mortgage  debt  should  be  described  with  such  certainty 
as  to  enable  subsequent  creditors  and  purchasers  to  ascertain,  either 
from  the  condition  of  the  deed  or  inquiry  aliunde,  the  extent  of  the 
incumbrance.     Id.,  282 

Where  a  promissory  note  of  $10,000,  payable  one  year  afterdate  with  in- 
terest at  ten  per  cent.,  was  executed  to  a  banker,  and  secured  by  a 
chattel  mortgage  of  even  date  duly  recorded,  said  note  and  mortgage 
being  given  as  collateral  security  only  for  the  payment  of  any  pres- 
ent indebtedness  then  existing,  or  future  advances  that  might  be  made 
by  such  banker,  no  such  amount  of  indebtedness  being  then  in  exist- 
ence; and  a  receipt  to  that  effect  was  given  the  mortgagor  by  said 
banker:  Held,  that  such  mortgage  was  a  valid  security  for  future 
advances  to  the  extent  actually  made  not  exceeding  $10,000,  to  which 
extent  subsequent  incumbrancers  and  purchasers  would  have  notice 
by  the  record  of  such  prior  incumbrance.    Id.,  282 

See  Judicial  Sales. 
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CHECKS. 

When  to  be  presented. 
In  order  to  avoid  loss  by  the  failure  of  the  drawer,  the  holder  of  a  check 
ought  to  present  it  for  payment  before  the  expiration  of  the  next  busi- 
ness day  after  it  is  received.    Strong  v.  King,  9 

In  what  payable;  "dollars." 

A  check  upon  a  bank  simply  calling  for  a  certain  number  of  dollars,  is 

payable  in  coin,  if  demanded,  or  in  current  money;  and  the  holder 

is  not  bound  to  take  depreciated  bank  notes  in  payment.    Howes  v. 

Austin,  396 

Effect  upon  liability  of  drawer,  of  delay  in  presentment 

Where  a  check  was  drawn  May  14,  1861,  but  was  not  presented  for  pay- 
ment  till  June  8,  1861,  when  payment  was  refused,  except  in  depre- 
ciated bank  notes,  which  the  holder  refused  to  receive,  and  notified 
the  drawer  that  he  would  be  held  liable  thereon;  and  at  the  date  of 
said  check,  and  at  all  times  till  the  date  of  its  presentation,  the  only 
account  kept  by  the  drawer  with  the  bank,  whereon  said  check  was 
drawn,  was  in  such  depreciated  currency  for  which  reason,  during 
all  such  time,  payment  would  have  been  refused  by  the  bank  except 
in  such  depreciated  currency,  although  it  would  have  been  paid  in 
full  if  drawn  against  a  deposit  account  of  specie  or  par  funds :  Held, 
that  the  holder  not  being  obliged  to  receive  payment  in  depreciated 
currency,  and  the  drawer  having  sustained  no  damage  by  the  delay 
in  presentment,  he  was  liable  to  the  holder  for  the  full  amount  of  the 
check  and  interest,  although  at  the  time  demand  of  payment  was 
made,  the  bank  was  insolvent,  and  unable  to  pay  its  deposits,  dollar 
for  dollar,  in  lawful  money  of  the  United  States.     Id.,  396 

Holder  liable  where  he  is  not  injured  by  delay  in  presentment. 

Where  the  drawer  of  a  check  is  not  in  fact  injured  by  the  delay  of  the 
holder  to  present  the  same  for  payment,  such  delay  in  presenting  it 
will  not  release  the  drawer  from  his  liability  in  case  of  its  nonpay- 
ment. But,  if  damage  is  sustained  in  consequence  of  such  delay  in 
presentment,  the  amount  thereof  may  be  deducted  from  the  amount 
of  the  check.     Id.,  396 

Presentment  and  notice. 
The  holder  of  an  ordinary  check  on  a  bank,  calling  for  a  certain  num- 
ber of  dollars  is,  immediately  upon  receiving  it,  entitled  to  receive 
the  amount  of  its  face  in  coin  or  par  funds,  and,  if  the  drawer  then 
and  thereafter,  till  its  presentment,  Iils  no  account  with  the  bank  in 
such  funds  subject  to  draft  and  unappropriated,  or  knows  the  payment 
thereof  in  par  funds  will  be  refused  by  the  bank,  he  is,  upon  demand 
made  of  the  bank,  liable  for  the  amount  of  the  check,  and  is  not  enti- 
tled to  have  the  check  presented  for  payment,  and  to  be  notified 
thereof,  as  in  ordinary  cases  of  checks  drawn  against  par  funds  in 
bank.     Id.,  396 

Notice  of  dishonor. 
The  drawer  of  a  draft  or  check  is  always  presumed  to  draw  upon  funds 
in  the  hands  of  his  banker;  and  hence,  before  he  can  be  held  liable 
for  nonacceptance  or  nonpayment,  he  must  have  due  notice  of  its 
dishonor,  so  that  he  may  protect  his  interests  and  secure  his  funds  in 
the  hands  of  the  drawee.     Lawrence  v.  Schmidt,  440 
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Waiver  of  notice;  no  funds  on  deposit. 
The  drawer  of  a  draft  or  check  may  waive  notice  of  its  dishonor,  or  so 
act  as  to  amount  to  waiver  of  notice:  and  whfm  he  has  not  drawn 
against  funds,  his  interests  do  not  require  notice  of  nonacceptance 
or  of  nonpayment,  and  it  will  be  presumed  to  have  been  waived 
and  need  not  be  given  to  hold  the  drawer  liable.     Id.,  440 

Drawer  must  provide  the  kind  of  funds  drawn  for. 
A  party  drawing  upon  another  must  provide  the  funds  and  the  kind  for 
which  he  draws,  for  its  payment;  and,  if  he  fails  to  do  so,  it  is  the 
same  as  if  no  funds  were  provided.     Id.,  440 

Payee  not  bound  to  receive  depreciated  funds. 
The  payee  of  a  draft  or  check  for  current  funds  or  .simply  for  a  certain 
number  of  dollars,  is  not  bound  to  receive  depreciated  funds  in  pay- 
ment.     Id.,  440 

Notice  of  dishonor. 
When  a  check  for  a  certain  number  of  dollars,  simply,  was  presented  on 
the  day  it  was  drawn,  and  payment  in  money  refused,  but  offered  in 
depreciated  bank  bills,  the  drawer  having  no  other  funds  on  deposit; 
and  no  notice  of  nonpayment  was  given  to  the  drawer  till  after  the 
drawee's  failure  in  the  following  month:  Held,  that  no  notice  was 
necessary,  and  that  the  drawer  was  liable.     Id.,  440 

See  Bills  op  Exchange.    Promissory  Notes. 


CIRCUIT  COURT. 
See  Kane  County. 

CONSTITUTIONAL  LAW. 

Right  to  jury  upon  assessment  of  damages. 
The  constitutional  right  to  have  a  trial  b}r  jury  is  not  violated  by  the 
court's  assessing  the  plaintiff's  damages  without  a  jury,  even  against 
the  defendant's  objection,  in  a  case  where  upon  the  overruling  of  de- 
fendant's demurrer  to  the  plaintiff's  declaration,  the  defendant  de- 
clines putting  his  case  on  trial,  by  abiding  the  judgment  on  the  de- 
murrer. The  inquiry  afterwards  in  such  case  involves  no  considera- 
tion of  any  right  of  the  defendant,  his  position  being  fixed  by  the  judg- 
ment, and  no  issue  of  fact  being  presented.  The  acts  of  Feb.  16, 1857 
(Sess.  Laws,  29),  and  Feb.  18,  1859  (Sess.  Laws,  58;,  relating  to  the 
practice  in  the  circuit  court  of  Kendall  county,  and  authorizing  the 
court,  without  a  jury,  and  assess  damages  in  all  cases  of  default,  are 
not,  in  this  respect  unconstitutional.     Hopkins  v.  Ladd,  178 

Confirmatory  act  of  February  11,  1853,  unconstitutional  as  to  conveyances 
already  executed  by  femes  covert. 
The  confirmatory  act  of  February  11,  1853  (Sess.  Laws,  89),  declaring 
that  no  deed  theretofore  or  thereafter  executed  shall  be  held  invalid 
or  insufficient  in  law,  by  reason  of  any  informality  or  omission  in  set- 
ting forth  the  particulars  of  the  acknowledgment  in  the  certificate 
thereof,  provided  it  appears  in  substance  from  the  certificate  that  the 
parties  executed  the  same  freely  and  voluntarily;  and  in  case  of  mar- 
ried women,  that  it  appear  in  substance  from  the  certificate  that  they 
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knew  the  contents  of  such  instrument,  and  that  they  were  examined 
separate  and  apart  from  their  hushands,  in  so  far  as  it  attempts  to 
cure  the  defect  in  acknowledgments  of  deeds  theretofore  executed  by 
husband  and  wife  which  contain  no  release  of  the  right  of  dower  by 
the  wife,  is  unconstitutional  and  void.  A  feme  covert's  contingent 
right  of  dower  is  a  vested  interest,  of  which  she  can  only  be  deprived 
by  her  own  act  in  the  mode  prescribed  by  law,  or  by  doing  some  act 
which  the  law  has  declared  shall  be  attended  with  a  forfeiture  of  the 
right.  She  cannot  be  divested  of  it  by  legislative  enactment.  Bus- 
sell  v.  Rumsey,  362 

CONTINUANCE. 

Motion  for  on  ground  of  absence  of  witnesses,  after  trial  of  issue  in  a  chan- 
cery cause. 
Where  issues  in  a  chancery  cause  have  by  agreement  of  the  parties  been 
submitted  to  a  jury  and  found  for  the  complainant,  and  a  motion  to  set 
aside  the  verdict  has  been  overruled,  there  is  no  error  in  refusing  a 
continuance  of  the  cause  on  the  ground  of  the  absence  of  witnesses, 
where  the  evidence  sought  to  be  obtained  from  the  absent  witnesses 
only  relates  to  the  issues  which  have  been  so  tried  and  found  by  the 
jury,  such  evidence  at  that  stage  of  the  cause  not  being  material.  Mar- 
ble v.  Bonhotel,  240 

Lack  of  diligence  in  not  procuring  deposition. 

An  affidavit  for  a  continuance  on  the  ground  of  the  absence  of  a  witness, 
which  does  not  show  that  his  deposition  could  not  have  been  taken, 
does  not  disclose  diligence.  Having  the  right  to  do  so,  the  party  can 
not  neglect  to  procure  his  evidence  in  that  mode,  and  rely  upon  his 
attending  as  a  witness  under  a  subpoena,  without  some  good  reason 
for  so  doing.   Id.,  240 

See  Amendment. 


CONTRACTS. 

Governed  by  the  law  of  the  place  of  performance. 

Where  a  contract  is  made  in  one  state  to  be  performed  in  another,  the 

law  of  the  place  of  performance  must  govern;  for  it  is  reasonable 

the  parties  would  naturally  have  in  view  the  laws  of  the  place  where 

the  contract  is  to  be  performed  and  to  be  enforced.    Masonv.Dousay, 

424 
See  Bills  of  Exchange. 

Ambiguities  in,  explainable  by  parol  evidence. 
In  an  action  of  assumpsit  for  a  failure  to  perform  this  agreement: 

"  Washington  Wolf,  170  to  200  good  fat  hogs,  delivered  next  packing 
season,  at  four  dollars  per  hundred  pounds,  net  weight,  and  to  have 
five  hundred  dollars  on  above  contract  between  this  and  the  1st  day 
of  August  next.    May  20,  1856.      [Signed]       Washington  Wolf, 

"  Wells  Willitts." 
To  which  it  was  objected  that  it  was  not  an  agreement  to  deliver  at 
any  time  or  place,  and  that  it  was  void  for  uncertainty :  Held,  that 
the  contract  was  valid;  and  that  if  obscure,  it  could  be  illumined  by 
proof.     Wolfo.  Willitts,  88 

To  be  construed  with  reference  to  the  subject  matter. 
All  written  contracts  are  to  be  construed  with  reference  to  their  subject 
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matter.  The  subject  matter  of  the  above* contract  was  the  delivery 
of  good  fat  hogs  the  next  season  at  the  price  of  four  dollars  per  hun- 
dred in  net  weight,  They  were  to  be  delivered  to  Willitts;  and  Wolf, 
who  is  first  named  in  the  contract,  was  to  be  the  actor.  There  was 
no  doubt  who  was  to  deliver,  who  was  to  pay,  and  how  much.    Id.,  88 

Subscriptions  in  contemplation  of  an  incorporation,  valid. 

A  subscription  made  in  contemplation  of  an  incorporation  is  legal,  and 
the  party  making  it  is  bound  to  fulfill.  A  plea,  therefore,  seeking  to 
put  in  issue  the  fact  that  the  plaintiff  in  an  action  upon  such  sub- 
scription was  not  a  corporation  presents  an  immaterial  issue,  and  is 
bad  on  demurrer.    Johnston  v.  Ewing  Female  University,  518 

Contract  of  subscription  c  <nstrued;  When  a  building  may  be  said  to  be 
"  erected." 
Where  a  subscription  lo  a  university  was  made  in  the  following  terms: 
"  When  a  building  shall  be  erected  worth  $10,000,  I  will  give  in  real 
estate,  if  such  building  shall  be  erected  in  eighteen  months,  four 
hundred  dollars:"  H.eid,l\\*X  this  did  not  mean  that  the  building 
must  be  completed  within  the  time  limited  in  order  that  the  subscrip- 
tion should  be  binding,  there  being  a  great  difference  between  erect- 
ing a  building  and  completing  one.  And  where  it  appeared  that 
within  the  eighteen  monlhs  the  walls  of  the  building,  which  were  of 
brick,  were  all  finished,  except  one  gable  end,  which  could  not  be 
completed  till  the  rafters  were  up;  and  that  all  the  rest  of  the  stone 
and  brick  work  was  done  except  putting  up  the  chimney  tops;  that 
all  the  heavy  timbers,  joists  and  studding  were  framed  and  in  the 
building;  and  that  the  window-frames  were  in  and  the  sash  and  main 
frames  ready  to  be  put  in;  and  that  the  materials  for  finishing  the 
building  were  on  the  ground,  and  that  the  building  was  then  worth 
$10,000;  the  building  was  considered  erected  within  the  meaning  of 
the  condition,  although  the  roof  was  not  then  on,  nor  the  door-frames, 
doors,  sash  and  floors  put  in.  A  building  \\\2iy  be  said  to  be  erected 
when  the  walls  are  up  and  the  material  on  the  ground  to  complete  it. 
Id.,  518 


CORPORATIONS. 

Certificate  of  acknowledgment  under  act  of  January  26,  1849. 

Under  the  act  of  January  26,  1849,  entitled  "  an  act  for  the  incorporation 
of  institutions  of  learning,"  the  same  strictness  is  not  required  in  the 
certificate  of  the  acknowledgment  of  a  certificate  of  incorporation, 
as  the  conveyance  act  requires;  and  it  is  not  necessary  that  the  certi- 
fying officer  should  state  in  his  certificate  that  the  persons  acknowl- 
edging were  personally  known  to  him.  Johnston,  v.  Ewing  Female 
University,  518 

See  Municipal  Corporations. 


COSTS. 

Not  allowed  where  complainant's  costs  relate  to  claims  disallowed,  and  de- 
fendant is  also  in  fault. 
Where  a  bill  was  filed  to  enjoin  the  collection  of  a  judgment  entered 
upon  a  note  and  warrant  of  attorney,  and  the  court  below  dismissed 
the  bill;  and  the  appellant's  costs  were  incurred  in  regard  to  claims 
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asserted  which  he  failed  to  establish,  and  the  appellees  were  in  fault 
in  not  crediting  the  appellant  upon  his  note  with  a  certain  sum  for 
which  he  was  entitled  to  credit,  the  decree  was  reversed  without 
costs  in  the  supreme  court,  and  the  cause  remanded  with  directions 
that  the  collection  of  the  amount  for  which  complainant  was  enti 
tied  to  credit  be  enjoined,  and  that  each  party  pay  his  own  costs. 
Phyv.Clark,  877 

How  collected;  fee  bill. 

Where  final  judgment  has  been  rendered  in  favor  of  a  party  to  a  cause 
for  costs,  the  only  mode  of  collecting  such  costs  is  by  an  execution. 
A  fee  bill  cannot  lawfully  be  issued  against  the  opposite  party  therefor. 
Eads  v.  Couse,  534 

See  Fee  Bill. 


CROSS  EXAMINATION. 

Limitation  upon  right  of. 
When  a  witness  is  called  by  one  party,  the  other  has  only  the  right  to 
cross-examine  upon  the  facts  to  which  he  has  testified  in  chief.  If 
he  can  give  evidence  beneficial  to  such  other  party,  he  should  call 
him  at  the  proper  time,  make  him  his  own  witness  and  examine  him 
in  chief,  thereby  giving  the  opposite  party  the  benefit  of  a  cross- 
examination  on  such  evidence  in  chief.     Stafford  v.  Fargo,  481 

Improper  cross-examination  working  no  injury,  not  ground  for  reversal. 
It  maybe  that  unless  the  court  could  see  that  such  an  improper  cross- 
examination  had  resulted  in  injury  to  the  opposite  party,  the  judg- 
ment would  not  be  reversed  for  that  reason  alone;  but  being  calcu- 
lated to  work  injury,  such  a  practice  should  be  discouraged.    Id.,  481 


CURRENCY. 

Stump-tail  is  not. 

Where  a  party  is  liable  to  pay  a  certain  sum  in  currency,  an  offer  to  pay 
in  "  stump-tail,"  or  depreciated  currency,  on  demand,  will  not  excuse 
the  debtor  from  the  liability.     Webster  v.  Price,  158 

Defined. 
Currency  is  coin,  or  such  bank  notes  as  pass  freely  in  commercial  trans- 
action as  money  and  are  regarded  nearly  equivalent  to  coin.    Id., 

158 
See  Checks.    Tender. 


CUSTOM. 

See  Usage. 

DAMAGES. 

Measure  of  damages  m  action  on  covenant  to  pay  debt  secured  by  the  mort- 
gage. 
Where  a  bond  bearing  ten  per  cent,  interest  is  secured  by  mortgage  re- 
citing the  bond,  and  containing  a  covenant  for  the  payment  of  the 
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debt  and  interest  named  in  the  bond  according  to  the  condition  there- 
to annexed,  and  the  bond  is  reduced  to  judgment  at  law,  a  subsequent 
suit  on  such  covenant  can  only  be  maintained  to  recover  damages 
equal  to  the  judgment  and  interest  at  six  per  cent.  Wayman  v.  Coch- 
rane, 1 52 ;  Wayman  v.  Crozier,  156 

Same:  Upon  breach  of  covenant  to  surrender  premises  at  expiration  of  term. 
In  an  action  upon  a  sealed  guaranty  that  certain  lessees  should  perform 
the  covenants  of  their  lease,  which  contained  a  covenant  to  surrender 
the  demised  premises  at  the  expiration  of  the  term,  the  breach  assign- 
ed being  a  failure  and  refusal  so  to  yield  up  the  possession,  the  amount 
of  rent  stipulated  in  the  lease  is  presumptively  the  true  measure  of 
damages,  the  sams  to  be  computed  by  reference  to  the  time  the  lessor 
is  shown  to  have  been  kept  out  of  possession.     Otto  v.  Jackson,       349 

See  Practice 


DECREES. 

Time  allowed  for  payment  where  there  is  no  redemption  from  the  sale. 

Decrees  in  chancery,  directing  the  sale  of  real  estate  for  the  nonpayment 
of  money,  should,  where  there  is  no  right  of  redemption  from  the 
sale,  give  at  least  ninety  days  for  its  payment.  This  rule  is  applicable 
to  decrees  for  the  enforcement  of  a  mechanic's  lien.    Mills  v.  Heeney, 

173 

To  enforce  mechanic's  lien,  not  to  exceed  amount  claimed  in  petition. 
A  decree  in  a  suit  to  enforce  a  mechanic's  lien  should  not  be  rendered 
for  a  larger  sum  than  is  claimed  by  the  petition,  and  interest  from  the 
time  it  was  filed,  where  it  asserts  no  claim  for  interest.     Id.,  173 

What  is  admitted  by  a  decree  pro  confesso. 
Taking  a  bill  of  complaint  as  confessed  does  not  amount  to  confession 
of  any  fact  not  alleged   in  it.     By  failing  to  answer,  the  defendant 
admits  only  what  is  alleged  in  the  bill.     Wing  v.  Cropper,  256 

See  Judgments. 


DISTRESS. 

Lien  of,  when  levied  for  rent,  lost  by  replevin. 

When  property  distrained  for  rent  is  replevied  by  a  party  claiming  to  be 
the  general  owner,  the  lien  of  the  distrainer  is  lost,  and  he  has  no 
remedy  but  on  the  replevin  bond,    tipeer  v.  Skinner,  282 


DIVORCE  AND  ALIMONY- 

Assignment  of  real  estate  in  fee  as  alimony. 

The  circuit  court,  in  decreeing  a  divorce  upon  a  bill  filed  by  the  wife, 
has  the  power  to  assign  as  alimony  to  the  wife,  a  part  of  the  real 
estate  of  the  husband  in  fee.    Armstrong  v.  Armstrong,  109 

Assignment  of  money ;  times  of  payment,  etc. 
Where  a  decree,  rendered  at  the  January  terra  of  the  circuit  court,  be- 
sides setting  apart  to  the  wife  in  fee,  a  house  and  lot  of  small  value, 
gave  to  her,  also,  the  gross  sum  of  $2,750,  to  be  paid,  with  interest,  in 
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large  installments,  in  one  year,  the  supreme  court  so  modified  the  de- 
cree as  to  make  the  first  payment  of  $750  mature  on  the  first  day  of 
the  ensuing  January,  and  the  other  two  payments  in  one  and  two 
years  thereafter,  and  required  the  complainant  to  release  all  claim  to 
dower  and  further  alimony.     Id.,  109 

Money  assigned  as,  may  be  decreed  a  lien. 

Where  a  sum  of  money  is  decreed  to  the  wife  as  alimony,  the  circuit 
court  has  authority  to  adjudge  that,  upon  filing  a  copy'of  the  decree 
in  the  recorder's  office,  the  same  be  a  lien  upon  the  real  estate  of  the 
husband  in  the  county,  in  like  manner  as  a  judgment  at  law.     Id.,  109 

Solicitor's  fees. 

After  rendering  a  decree  for  a  divorce,  at  the  suit  of  the  wife,  the  court 
may  properly  decree  that  the  defendant  pay  a  reasonable  solicitors' 
fee,  to  complainant's  solicitors,  for  services  rendered  by  them  in  the 
prosecution  of  her  bill  of  complaint.     Id.,  109 

Payment  of,  how  enforced. 
The  court  may,  as  it  seems,  award  execution  for  the  collection  of  sums 
decreed  to  the  wife  as  alimony,  upon  the  rendition  of  a  decree  for  a 
divorce,  as  they  become  due  or  payable,  or  an  attachment  against  the 
body  of  the  defendant,  as  in  case  of  contempt,  as  the  complainant 
may  elect.     Id.,  109 

Custody  of  children. 

In  this  case,  upon  a  decree  of  divorce  at  the  suit  of  the  wife,  on  the 

ground  of  adultery,  the  custody  of  a  daughter,  aged  nine,  was  given 

to  the  wife,  and  the  custody  of  a  son,  aged  twelve,  to  the  husband. 

Id.,  109 


DOWER. 

C&rtifcate  of  acknowledgment,  prior  to  act  of  1853,  should  state  that  the  wife 
relinquished  dower,  or  it  will  not  he  barred. 
A  certificate  of  acknowledgment  annexed  to  a  deed  executed  by  husband 
and  wife  in  1851,  prior  to  the  passage  of  the  act  of  February  11,  1853 
(Sess.  Laws,  89),  which  fails  to  state  that  the  wife  relinquished  her 
right  of  dower  in  the  premises,  will  be  insufficient  to  operate  as  a  bar 
of  dower.     Russell  v.  Rumsey,  362 

Oily  barred  in  the  mode  prescribed  by  statatue;  bad  faith  on  part  of  the  wife, 
no  bur. 

The  wife  is  unable  to  bar  her  right  of  dower  except  by  conforming  to  the 
requirements  of  the  statute.     Id.,  362 

And  the  fact  that  a  widow  claiming  dower,  where  she  has  joined  with 
her  husband  in  the  execution  of  a  conveyance  of  the  premises,  but 
there  is  no  relinquishment  of  dower  in  the  certificate  of  acknowledg- 
ment, acts  in  bad  faith  ;  or  that  she  knew  when  she  executed  the  deed, 
that  the  purchaser  expected  to  obtain  a  release  of  her  dower,  and  that 
she  designed  to  bar  it  by  her  act,  constitute  no  bar  to  her  claim  of 
dower.  Nor  c;m  witnesses  be  called  to  prove  the  fact.  If  there  has 
beed  a  mistake  by  the  officer,  or  the  feme  covert  has  acted  in  bad  faith, 
it  is  the  misfortune  of  the  grantee  to  have  received  a  deed  inoperative 
to  pass  the  dower.  He  is  presumed  to  know  the  law,  and  when  he 
receives  such  a  deed,  it  may  as  readily  be  inferred  that  it  was  with  his 
assent,  as  that  the  wife  designed  to  perpetrate  a  fraud.    Id.,  362 
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EASEMENTS. 

Contract  for  ar,  ight  to  pass  over  the  land  of  another;  for  right  to  ran  trains 
over  another  railroad. 
The  allegation  in  a  bill  to  enjoin  the  collection  of  a  tax  assessed  upon 
rolling  stock  of  a  railroad  company,  that  the  trains  of  sue  i  railroad 
company  are  run  over  a  section  of  the  road  of  another  railr  >ad  com- 
pany under  a  contract  of  lease,  in  consideration  of  a  stipulated  rent 
for  the  right  and  privilege  of  using  the  road  for  that  purpose,  only 
imports  that  the  railroad  company  first  mentioned  had  the  right  and 
privilege  of  running  its  trains  over  such  road  under  a  contract.  Cook 
County  v.  The  Chicago,  B.  &  Q.  H.  R.  Co.,  400 

A  contract  for  the  right  to  pass  over  the  lands  of  another  is  an  easement 
extending  onlv  to  a  temporary  disturbance  of  the  owner's  p  tssession. 
Id.,  460 

Interest  of  grantee  of  the  easement. 
The  grantee  of  such  an  easement,  is  not  the  owner  or  occupant  of  the 
estate  over  which  it  is  granted.  So,  the  mere  running  of  trains  over  the 
road  of  another  railroad  company  under  a  mere  easement  or  license, 
does  not  make  the  company  running  them  an  occupant  with  any 
vested  interest  in  the  road.     Id,  460 


EJECTMENT. 

Plaintiff  must  recover  upon  his  own  title. 

A  plaintiff  in  ejectment  must  recover,  if  at  all,  upon  the  strength  of  his 
own  title,  and  not  upon  the  weakness  of  defendant's.  Marshall  v. 
Barr,  106 

Where,  therefore,  plaintiff  seeks  to  recover  solely  upon  a  deed  to 
him  from  defendant,  inoperative  by  reason  of  his  wife's  not  having 
joined  therein  and  released  the  homestead  right,  it  can  make  no 
difference  —  where  the  homestead  is  relied  upon  to  defeat  a  recov- 
ery—  whether  defendant  had  any  title  or  not.    Id.,  106 


EQUITABLE  TITLE. 

By  payment  of  purchase  money  and  receiving  written  agreement  to  convey. 
A  purchaser  of  land  by  agreement  acquires  an  equitable  title  when  he  has 
completed  his  part  of  the  contract  by  paying  the  purchase  money 
and  receiving  written  evidence  of  the  agreement  of  the  vendor  to  con- 
vey the  premises.    Brill  v.  Stiles,  -305 

Available  in  equity,  but  not  at  law. 

Such  a  title  may  always  be  asserted  in  a  court  of  equity,  against  the 
holder  of  the  legal  title,  whether  in  the  vendor  or  his  vendee  with 
notice.     Id.,  305 

But  at  law  such  a  title  is  not  regarded  and  is  unavailing  for  a  recovery 
or  defense  against  the  legal  title.    Id.,  305 

Entry  and  purchase  of  government  land. 
A  purchase  of  land  of  the  government,  when  made  in  pursuance  of  law, 
and  the  payment  of  the  purchase  money  therefor  and  receipt  of  a  cer- 
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tiflcate  of  purchase,  confer  upon  the  purchaser  the  equitable  title  to 
the  premises,  to  the  same  extent  as  a  sale  by  an  individual  owning  the 
fee.     Id.,  305 

Priority  of  register's  certificate  over  patent  issued  on  a  junior  entry. 

Where  a  party  entered  land  with  a  military  land  warrant,  the  sale  in  such 
case  being  subject  to  be  defeated  upon  proof  being  made  within  thirty 
days  ol  a  right  to  a  preemption,  which,  however,  was  not  made,  and 
his  vendee  went  into  actual  possession  of  the  land,  but  no  patent  was 
ever  issued  on  such  entry ;  and  subsequently  to  his  so  taking  possession, 
the  land  was  entered  by,  and  a  patent  issued  to  another  person,  whose 
grantee  brought  ejectment  against  the  said  person  in  possession: 
Held,  on  a  bill  filed  to  establish  the  prior  entry  and  to  enjoin  the  pros- 
ecution of  such  ejectment,  that  the  register's  certificate  to  complain- 
ant's grantor  being  prior  in  point  of  time  to  the  patent  issued  on  the 
subsequent  entry,  it  conferred  an  equitable  title,  until  the  purchase 
was  legally  vacated,  entitled  to  protection  against  such  subsequent 
patent.    Id.,  305 

EQUITY. 

lie  that  asks  equity  must  do  equity. 
The  maxim  that  "  a  party  asking  equity  must  offer  to  do  equity,"  applies 
to  cases  where  the  equity  required  to  be  offered  is  one  which  would 
not  be  enforced  without  the  offer.    Barnard  v.  Cushman,  451 

Where  such  an  offer  would  operate  as  a  waiver  of  a  forfeiture,  or  as  a  re- 
lease of  any  technical  right,  or  be  of  any  other  advantage  to  the  de- 
fendant, there  is  some  reason  in  requiring  it  to  be  made;  but  where 
the  offer  in  no  manner  tends  to  establish  the  complainant's  right,  and 
would  be  of  no  benefit  to  the  defendant,  it  is  unnecessary.     Id.,      451 

Legal  defense  to  action  at  law  must  be  made  at  law. 

As  a  general  rule,  if  a  party,  against  whom  an  action  at  law  is  brought, 
has  a  legal  defense,  he  must  avail  himself  of  it  in  the  suit  at  law. 
Vennum  v  Davis,  568 

Relief  in  equity,  where  defendant  at  law  was  ignorant  of  facts  constituting 
his  defense. 
A  party  sued  at  law,  having  a  defense  of  which,  through  no  inattention 
or  negligence  on  his  part,  he  does  not  know,  or  of  which  he  cannot 
avail  himself  at  law,  either  for  the  reason  that  it  is  purely  equitable 
in  its  nature,  or  because  uy  the  rules  of  law  he  cannot  avail  himself 
of  it,  may  enjoin  the  judgment  by  bill  in  equity.    Id.,  568 

Where  A.  and  B.,  partners  in  trade,  were  indebted  to  D.,  and  while  so 
indebted,  A.  sold  his  interest  in  the  firm  to  C,  who  had  no  means  of 
knowing,  and  did  not  know  of  such  indebtedness,  and  was  not  to 
become  responsible  for  any  of  the  debts  of  A.  and  B.;  and  the  busi- 
ness was  continued  by  B.  and  C,  B.,  however,  managing  the  entire 
business;  and  subsequently  B.  gave  D.  a  joint  promissory  note  for 
said  debt,  signed  by  him  in  the  names  of  the  two  firms,  A.  &  B.  and  B. 
&  (J.,  without  the  knowledge  or  consent  of  C;  and  subsequently  a 
suit  was  brought  thereon  by  D.  against  A.,  B.  &  C,  which  B.,  having 
been  often  sued  for  debts  contracted  for  the  firm  B.  &  C,  by  B.,  sup- 
posed was  for  a  firm  debt,  for  which  A  might  have  become  a  surety, 
and  did  not  defend  it;  and  did  not  learn  the  facts  connected  with  its 
execution  till  after  a  sale  of  his  land  on  an  execution  issued  thereon: 
Held,  that  he  was  entitled  to  have  the  sale  set  aside  in  equity,  and  the 
collection  of  the  judgment,  as  to  him,  perpetually  injoined.     Id.,  563 
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Bills  of  discovery. 

A  defendant  in  a  suit  at  law  is  not  obliged  to  resort  to  a  bill  of  discovery 
in  the  first  instance.  If  he  does  so  and  fails  in  obtaining  the  facts 
sought,  he  will  be  precluded  from  thereafter  tiling  an  original  bill  for 
relief  against  the  judgment  rendered  therein.    Id.,  568 

A  bill  of  discovery  is  only  resorted  to  when  the  evidence  rests  exclusively 
with  the  party  called  upon  to  disclose  it.  If  there  be  other  evidence, 
such  a  bill  cannot  be  sustained,  and  the  complainant  in  such  bill  is 
bound  to  aver  and  swear  that  the  facts  are  known  to  no  other  person. 
Id.,  568 

See  Equitable  Title.    Mistake.    Taxation.    Usury. 


ERASURES  AND  INTERLINEATIONS. 
See  Evidence. 

ERROR. 

What  may  be  reviewed  on. 
The  judgment  of  a  circuit  court  overruling  a  motion  to  quash  the  execu- 
tion issued  upon  the  filing  in  the  office  of  the  clerk  of  the  circuit 
court  of  a  transcript  of  a  judgment  rendered  by  a  police  magistrate, 
and  to  vacate  the  sale  made  thereunder,  is  sucli  a  final  order  as  may 
be  reviewed  by  the  supreme  court  on  error  or  appeal.  Avery  v.  Bab- 
cock,  175 

Error  does  not  lie  to  review  the  judgment  of  the  police  magistrate,  and 
no  judgment  is  rendered  in  the  circuit  court  on  the  transcript  thereof 
when  it  is  filed.  If  improperly  filed,  or  it  is  otherwise  irregular,  that 
affords  grounds  for  quashing  the  execution,  or  other  subsequent  pro- 
ceedings,  and  when  the  court  erroneously  refuses  to  do  so,  error  may 
be  brought  to  correct  that  judgment.  Until,  however,  there  is  a  judg- 
ment rendered  by  the  circuit  court  on  a  motion  involving  the  cor- 
rectness of  proceedings  upon  such  a  judgment,  there  is  nothing  upon 
which  to  bring  error.     Id  ,  175 

Matters  resting  in  discretion,  not  reviewable  on. 
The  action  of  a  circuit  court  in  refusing  to  reinstate  a  cause  dismissed 
on  motion  for  want  of  prosecution,  in  violation  of  a  verbal  agreement 
between  counsel  to  postpone  the  trial  of  the  same,  is  a  matter  of  dis- 
cretion and  not  revisable  on  error.      Oliver  v.  Hart,  55 

The  granting  of  a  temporary  injunction  either  by  the  court  or  a  judge 
in  vacation  is  a  matter  of  sound  discretion,  and  can  not  be  reviewed, 
on  appeal  or  error.     Marble  v.Bonhotel,  240 

ft  is  error  wrongfully  to  make  a  temporary  injunction  perpetual,  and  con- 
versely. 

On  the  final  hearing,  however,  it  is  error  for  the  court,  wrongfully  to 
make  it  perpetual,  or  wrongfully  to  refuse  to  do  so,  and  such  a  decree 
may  be  reviewed  in  an  appellate  court.    Id.,  240 

Must  be  shown  in  the  rec&rd  and  will  not  be  presumed. 
It  must  be  presumed  that  the  proceedings  and  judgment  of  a  superior 
court  are  strictly  in  conformity  to  law,  until  error  is  shown  in  the  rec- 
ord.    Ottawa  Gas  Light  &  Coke  Go.  v.  Graham,  346 
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Working  no  injury. 

Error  working  nc  injury  is  not  ground  for  a  reversal.  Curtis  v.  Sage,  22; 
Otto  v  Jackson,  349 

ESTOPPEL. 

By  deed;  'guaranty  of  performance  of  covenants  of  lease. 

The  guarantor  in  a  sealed  guaranty  of  the  performance  by  the  lessees  of 
the  covenants  in  a  lease  is  estopped  by  his  guaranty  from  denying 
the  execution  of  the  lease.     Otto  v.  Jackson,  349 

Defined. 
An  estoppel  is  said  to  be  an  admission  of  a  nature  so  high  and  conclu- 
sive that  the  party  whom  it  affects  is  not  permitted  to  aver  against  it 
or  offer  evidence  to  controvert  it.     Id.,  349 

Grantor  in  absolute  deed  not  estopped  by  subsequent  lease,  etc.,  from  assert- 
ing the  deed  to  be  a  mortgage. 
A  mortgagor,  by  deed  absolute  in  form,  will  not  be  estopped  by  the  re- 
citals  in  leases  and  other  instruments  executed  after  the  deed  was 
made,  from  asserting  the  deed  to  be  a  mortgage,  as  equity  will  relieve 
him  from  any  estoppel  created  by  such  instruments  as  well  as  from 
the  estoppel  created  by  the  deed  itself.  An  estoppel  is  created  by  the 
deed,  and  relief  from  it  is  granted  because  an  equity  is  shown  which 
requires  it  to  be  done.  The  same  equity  requires  relief  from  the 
technical  effect  of  all  subsequent  instruments.  Notes  given  for  rent 
of  the  premises,  and  all  instruments  executed  to  secure  their  pay- 
ment,  will  also  be  canceled.    Sutphen  v.  Cushman,  186 


EVIDENCE. 

Effect  of  erasures  and  interlineations  in  certificate  of  secretary  of  state  to 
copy  of  certificate  of  incorporation. 
Where  the  secretary  of  state  in  certifying  to  the  correctness  of  a  copy  of 
a  certificate  of  the  incorporation  of  an  institution  of  learning  made  a 
mistake  in  stating  the  date  of  the  filing  of  the  certificate,  which  he 
erased  and  interlined  the  true  date:  Held,  tliat  this  furnished  no 
ground  for  not  admitting  it  in  evidence.  Johnston  v.  Ewing  Female 
University,  518 

Act  of  legislature  admissible  to  prove  incorporation. 
Upon  the  trial  of  an  issue  upon  a  plea  of  mil  tiel  corporation,  the  act  of 
the  legislature  incorporating  the  body  in  question  is  admissible.    Id., 

518 

When  proof  of  execution  of  a  written  instrument  is  necessary. 

In  an  action  upon  a  subscription  paper  declared  on   as  an  instrument 

signed  by  the  defendant,  unless  its  execution  is  denied  under  oath,  it 

is  admissible  of  course,  without  proof  of  its  execution.     Id.,  518 

Relevancy  of 
Where  upon  the  trial  of  a  cause  one  of  the  questions  controverted  was, 
whether  gas  could  pass  through  the  earth  the  distance  a  certain  well 
was  situated  from  the  tank  where  the  gas  was  stored,  so  as  to  affect 
the  water:  Held,  that  evidence  showing  that  it  had  so  affected  the 
water  in  other  wells  at  the  same  or  a  greater  distance  from  the  tank 
was  admissible,  and  that  if  defendant  feared  it  might  have  the  effecl 
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to  increase  the  damages,  he  should  have  guarded  against  it  by  asking 
a  proper  instruction  for  the  purpose.  Ottawa  Gas  Light  &  Coke  Co  v. 
Graham.  346 

Opinions  as  to  amount  of  damages,  when  admissible. 

Where  in  an  action  against  a  gas  company  for  corrupting  the  air  about 
plaintiff's  dwelling  and  the  water  in  his  well  by  the  operation  of  its 
works,  the  plaintiff  asked  several  of  his  witnesses  the  following  ques- 
tion :  "  Give  your  views  of  the  damage  done  Graham's  [the  plaintiff] 
premises  on  account  of  the  gas  works:"  Held,  that  in  permitting  it 
to  be  answered  there  was  no  error.     Id.,  346 

Proof  of  loss  of  a  note  sufficient  to  let  in  secondary  evidence, 
When  in  an  action  by  the  payee  upon  a  promissory  note,  the  agent  of  the 
plaintiff  testified  that  the  note  was,  while  in  his  possession,  either 
lost  or  picked  from  his  pocket,  and  that  it  was  not  indorsed,  it  was 
held  that  this  was  sufficient  to  let  in  secondary  evidence  of  its  con- 
tents.    McMillan  v.  Bethold,  250 

Same  :     Where  the  note  is  indorsed. 

The  note  not  being  indorsed,  the  defendant  wras  in  no  danger  of  being  re- 
quired to  pay  it  again;  but  had  it  been  adapted  to  circulation  by  an 
indorsement,  then,  it  seems,  that  absolute  proof  might  be  required 
that  the  note  was  acually  lost  or  destined.     Id.,  250 

Prima  facie  case,  good  till  rebutted. 

A  good  prima  facie  case  is  a  case  which  may  be  disparaged;  but,  in  the 
absence  of  any  evidence  to  rebut  it,  it  is  as  strong  as"  any  other,  and 
until  successfully  rebutted,  it  must  prevail.    Meixsell  v.  Williamson, 

529 
Account  rendered,  prima  facie  evidence  that  the  amount  therein  stated  is  due 
etc. 

If  the  plaintiffs  send  gold  and  drafts  to  the  defendants  to  be  sold  for  cur- 
rency, and  defendants  sell  the  same  and  render  an  account  stating 
that  there  is  any  sum  due  to  the  plaintiffs  in  currency,  in  an  ac- 
tion for  the  balance  due  the  plaintiffs,  that  is  prima  facie  evidence  that 
there  is  so  much  or  such  sum  due  to  the  plaintiff  in  current  funds. 
Webster  v.  Pierce,  158 

Note  to  be  produced  at  the  hearing  of  a  foreclosure  suit. 
At  the  hearing  of  a  suit  in  equity  for  the  foreclosure  of  a  mortgage,  if 
the  sum  due  thereon  is  not  admitted,  the  note  or  other  wTritten  evi- 
dence of  the  debt  secured  should  be  produced,  or  its  non-production 
accounted  for.    Moore  v.  Titman,  310 

See  Account  Stated;  Admissions;  Mortgage;  Presumptions;  Usage. 


EXECUTIONS. 

Circumstances  and  conditions  upon  which  issued  after  plainijfs  death. 
The  statutory  provisions  (Rev.  Stat.  1845,  307,  sees.  40,  41),  that  the  collec- 
tion of  judgments  of  courts  of  record  shall  not  be  delayed  or  hin- 
dered  by  the  death  of  the  plaintiff,  but  the  executor  or  administrator 
may  cause  the  letters  testamentary  or  of  administration  to  be  recorded 
in  the  court  in  which  the  judgment  exists,  after  which,  execution  may 
issue  and  proceedings  be  had  therein  in  the  name  of  the  executor,  etc. ; 
and  that  the  lien  created  by  law  on  property  shall  not  abate  or  cease 
by  reason  of  the  death  of  any  plaintiff,  but  the  same  shall  survive  in 
favor  of  the  executor,  etc.,  whose  duty  it  shall  be  to  have  the  judg- 
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merit  enforced  in  manner  aforesaid,  were  intended  to  meet  cases  where 
the  seven  years' judgment  lien  had  not  expired,  and  only  such  cases; 
and  in  cases  where  the  seven  years' judgment  lien  has  not  expired, 
the  filing  of  the  letters  testamentary  or  of  administration  for  record  is 
a  condition  precedent  to  be  performed  before  the  executor  or  admin- 
istrator can  obtain  an  execution  in  his  fiduciary  character.  Scammon 
Swartwout,  324 

Where  execution  may  issue  after  death  of  the  defendant. 
Section  37,  chap.  57,  Rev.  Stat.  1845  (p  307),  authorizing  the  issue  of  an 
execution  upon  a  judgment  of  a  court  of  record,  against  the  lands 
and  tenements  of  a  deceased  judgment  debtor,  without  first  reviving  the 
judgment,  upon  giving  the  executor  or  administrator,  if  there  be  any, 
of  such  deceased  judgment  debtor,  three  months'  written  notice  of  the 
existence  of  such  judgment,  before  issuing  execution,  was  designed 
to  apply  to  cases  where  there  is  an  administrator  or  executor  of  the 
deceased  debteor,  and  where  there  is  a  subsisting  lien.  In  the  absenc 
of  these  elements  the  judgment  creditor  must  resort  to  a  scire  facias. 
Id.,  324 

Alias  may  not  issue  at  any  time  thereafter  without  limit,  in  cases  where 
an  execution  is  issued  within  a  year  and  a  day. 
From  sec.  5,  chap.  6(5,  Rev  Stat.  1845,  providing  that  judgments  in  any 
court  of  record  may  be  revived  by  scire  facias,  or  an  action  of  debt  may 
be  brought  thereon,  within  twenty  years  next  after  the  date  of  such 
judgment,  and  not  after,  it  is  implied  that  an  alias  execution  cannot, 
even  though  an  execution  has  once  been  issued  within  a  year  and  a 
day,  be  issued  at  any  unlimited  time  thereafter  without  reviving  the 
judgment  by  scire  facias.  The  presumption  is,  unless  rebutted  by  re- 
vivor or  action  as  above,  that,  after  the  lapse  of  twenty  years,  the  judg- 
ment has  been  extinguished;  and  to  hold  that  an  alias  execution 
could  be  issued  at  any  time  would  be  to  give  to  theft,  fa.  more  vitality 
than  the  judgment  on  which  it  issued.  (The  execution  sought  to  be 
upheld  in  this  case  was  issued  between  nineteen  and  twenty  years  af- 
ter the  date  of  the  judgment  and  the  issue  of  the  first  execution.) 
Lampsett  v.  Whitney,  2  Scam  ,  441,  explained.     Id.,  324 

FACTOR. 

Liable  for  loss  on  sale  at  unauthorized  place. 

Where  a  consignment  is  made  to  a  person  in  a  certain  place  to  be  there 
sold  and  tiie  proceeds  accounted  for,  if  the  consignee  without  author- 
ity ships  the  thing  consigned  to  another  place  for  sale,  and  it  is  there 
sold  for  a  less  sum  than  could  have  been  realized  for  it  at  the  place 
where  he  was  authorized  to  sell,  he  will  be  held  responsible  to  his 
consignor  for  the  loss  thereby  incurred.    Phy  v.  Glark,  377 

FEE  BILL. 

When  it  may  be  issued. 

A  fee  bill  maybe  issued  against  a  party  to  collect  the  costs  due  from 

him  to  the  officers  of  court,  etc.,  without  regard  to  the  result  of  the 

suit;  but  the  clerk  has  no  authority  to  issue  that  kind  of  process  to 

enforce  a  final  judgment.    Bads  v.  Gouse,  534 

See  Costs. 

FRAUD  AND  FRAUDULENT  CONVEYANCES. 

Intent  to  hinder  and  delay  creditors,  how  proved. 
To  prove  the  intent  of  a  debtor  in  making  a  sale  of  goods  alleged  to 
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have  been  made  with  intent  to  hinder  and  delay  creditors,  proof  of 
the  manner  in  which  he  had  then  recently  obtained  goods  from  his 
creditors  is  admissible,  as  well  as  of  the  manner  in  which  he  disposed 
of  them.       Gray  v.  St.  John,  222 

Sales  procured  on  credit  by  fraud,  may  be  rescinded  and  replevin,  etc.  brought. 
Where  a  sale  of  goods  on  credit  is  procured  by  a  fraudulent  conspiracy, 
the  creditor  has  his  election  to  disaffirm  the  sale  made  by  him  on 
the  ground  of  fraud,  and  commence  actions  of  replevin  or  trover 
therefor;  or  he  may  affirm  the  sale  and  have  the  rights  and  remedies 
of  other  creditors.      Id.,  222 

Waiver  of  the  fraud  by  suing  for  the  price. 

The  commencement  of  attachment  suits  by  the  vendor  against  the  fraud- 

ulent  vendee,  in  such  case,  for  the  price  of  the  goods  is,  at  least,  a 

prima  facie  affirmance  of  the  sale  and  a  waiver  of  the  fraud,  and  all 

rights  resulting  from  it.     Id.,  222 

Same:  Where  the  attachment  is  levied  upon  the  goods  in  the  hands  of  a  pur- 
chaser from  such  vendee,  who  brings  trespass  against  the  sheriff. 
Where,  therefore,  a  sale  of  goods  on  credit  is  procured  by  a  fraudulent 
conspiracy,  and  a  suit  by  attachment  is  commenced  by  the  creditor  for 
the  price  of  the  goods,  and  the  writ  levied  on  goods  in  the  hands  of  a 
purchaser  from  the  fraudulent  vendee;  and  the  party  in  whose  hands 
the  goods  are,  when  levied  upon,  brings  trespass  against  the  sheriff,  who 
justifies  under  his  writ;  the  sheriff  on  behalf  of  the  creditor  then  as- 
serts the  creditor's  rights  in  affirmance  of  the  sale;  and,  while  thus 
asserting  them,  he  cannot  insist  upon  rights  which  the  creditor  would 
have  had,  had  he  disaffirmed  the  sale  and  was  asserting  rights  result- 
ing from  such  disaffirmance.  The  creditor  who  was  defrauded  by 
the  conspiracy  has  in  such  suit  no  greater  rights  than  creditors  who 
were  not  thereby  defrauded ;  hence  the  fraudulent  intention  of  the 
original  vendee  in  selling  to  such  purchaser  having  been  already  es- 
tablished, it  is  of  no  importance  to  establish  such  conspiracy.  Id.,  222 

Where  the  sale  is  disarmed  by  bringing  replevin,  etc. 
Where,  however,  the  vendor  disaffirms  a  sale  procured  on  credit  by  such 
fraudulent  conspiracy,  and  brings  replevin  or  trover  for  the  goods 
sold  against  a  purchaser  from  the  fraudulent  vendee,  in  such  actions 
the  means  by  wiiich  the  fraudulent  vendee  obtained  the  property,  and 
the  knowledge  possessed  by  the  purchaser  from  him  of  such  means 
would  be  important;  but  to  sustain  the  rights  of  the  creditor  in  an 
action,  of  assumpsit  to  recover  the  price  for  which  the  goods  were 
sold,  such  evidence  is  entirely  immaterial.     Id.,  222 

Saks  in  fraud  of  creditors:    Effect  of  knowledge  of  the  fraud  possessed  by 
purdutser. 

The  knowledge  possessed  by  the  purchaser  of  goods  of  the  fraudulent 
intention  of  his  vendor  by  the  sale  to  hinder  and  defraud  his  credit- 
ors, will  not  prevent  him  from  receiving  such  goods  in  payment  of 
an  honest  debt.  A  creditor  violates  no  rule  of  law  when  he  takes 
payment  of  his  demand,  though  other  creditors  are  thereby  defraud- 
ed of  all  means  of  obtaining  satisfaction  of  their  own  equally  merito- 
rious claims.    Id.,  222 

When  received  by  creditor  subject  to  rights  of  other  creditors. 
A  creditor  who  receives  goods  from  his  debtor  in  payment  of  his  debt, 
which  were  obtained  by  the  debtor  on  credit  from  other  creditors  by 
fraud,  receives  them,  as  it  seems,  subject  to  the  rights  of  such  cred- 
itors upon  a  disaffirmance  of  the  sale.    But  the  knowledge  possessed 
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by  such  creditor  of  the  means  by  which  such  goods  were  obtained  is 
of  no  importance  except  in  a  suit  for  the  assertion  of  rights  resulting 
from  a  disaffirmance  of  the  sales.    Id.,  222 

Fraudulent  chattel  mortgage:    Fraudulent  intent  must  be  mutual. 

In  order  that  a  chattel  mortgage  should  be  fraudulent  and  void   as 

against  creditors,  the  intent  to  delay  and  hinder  the  creditors  of  the 

mortgagor  must  be  entertained  by  both  the  mortgagor  and  mortgagee. 

MeixseUv.  Williamson,  529 

Changing  date  of  note  to  conform  to  mortgage. 

The  fact  that  a  note  is  altered  by  the  parties  to  it,  after  the  execution  of 
a  chattel  mortgage,  so  as  to  make  it  mature  later,  and  conform  to  the 
mortgage  in  respect  to  the  time  of  payment,  does  not  render  the 
transaction  fraudulent  per  se,  as  to  creditors,  provided  the  mortgage 
was  executed  to  secure  a  valid  preexisting  debt.  It  is  a  circumstance 
for  the  jury  to  consider.     Id,  529 

Mortgagor  may  not  retain  possession  after  maturity  of  the  debt. 

As  against  execution  creditors  of  the  mortgagor,  the  mortgagor  has  no 

right  to  retain  the  possession  of  mortgaged  chattels  alter  the  maturity 

of  the  debt  secured  by  the  mortgage,  and  in  such  case  it  makes  no 

difference  whether  the  mortgage  was  fraudulent  or  not.     Id.,  529 

Voluntary  settlements  upon  wife  or  child:  When  presumptive  evidence  of 
fraud. 
A  voluntary  conveyance  for  the  benefit  of  a  wife  or  child,  when  the  gran- 
tor is  largely  indebted  at  the  time  of  its  execution,  is  presumptive  evi- 
dence of  fraud;  and  a  fraudulent  intent  will  be  presumed  from  the 
tact  that  the  party  conveying  was  so  indebted  at  the  time  the  convey- 
ance was  executed.    Morite  v.  Hoffman,  553 

How  such  evidence  is  rebutted. 

But  although  the  want  of  a  valuable  consideration  for  the  conveyance 
may  be  a  badge  of  fraud,  it  is  only  presumptive,  not  conclusive  evi- 
dence of  it;  and  is  rebutted  when  it  appears  that  the  debtor  retains 
in  his  possession  property  sufficient  to  discharge  all  debts  existing  at 
the  time  of  making  tlie  conveyance  alleged  to  be  fraudulent.    Id.,  553 

Mere  indebtedness  not  sufficient  per  se  to  establish  fraud. 

Mere  indebtedness  at  the  time  will  not,  per  se,  establish  that  a  voluntary 
conveyance  was  void,  even  as  to  existing  creditors,  unless  the  other 
circumstances  of  the  case  justly  create  a  presumption  of  fraud,  actual 
or  constructive,  from  the  condition,  state  and  rank  of  the  parties,  and 
the  direct  tendency  of  the  conveyance  to  impair  the  rights  of  credi- 
tors.   Id.,  553 

When  not  liable  to  be  impeached  by  subsequent  creditors. 

A  settlement  by  a  debtor  upon  his  wife  by  a  voluntary  conveyance  with- 
out  consideration,  the  grantor  being  solvent  at  the  time,  and  the  con- 
veyance made  without  any  fraudulent  intent,  is  not  liable  to  attack 
by  subsequent  creditors,1  and  it  is  only  void  against  creditors  exist- 
ing at  the  time  of  the  conveyance,  if  the  grantor  was  insolvent  at  the 
time.     Id.,  553 

What  creditor  must  show  in  order  to  impeach. 
In  order  successfully  to  impeach  a  voluntary  settlement  by  a  debtor  upon 
his  wife,  it  lies  upon  the  complainant  to  aver  and  prove  that  he  was 
a  creditor  at  that  time,  and  that  the  grantor  was  then  insolvent,  or 
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such  facts  and  circumstances  as  would  authorize  a  court  or  jury  to 
presume  insolvency.    Id.,  553 

Void,  if  made  to  defraud  subsequent  creditors. 

But  if  the  conveyance  was    made  without  consideration,  whether  the 

grantor  was  insolvent  or  nor,  it  would  be  void  against  subsequent 

creditors,  if  made  in  anticipation  of  becoming  indebted,  and  for  the 

purpose  of  defrauding  creditors  of  their  just  and  lawful  actions.     Id., 

553 
How  impeached  by  subsequent  creditors. 

It  seems,  that  subsequent  creditors  may  impeach  a  voluntary  settlement 
on  the  ground  of  prior  indebtedness,  if  they  can  show  antecedent 
debts  sufficient  in  amount  to  afford  reasonable  evidence  of  a  fraudu- 
lent intent;  they  are  not  obliged  to  show  the  absolute  insolvency  of 
the  person  making  the  settlement;  it  is  enough  to  show  him  deeply 
indebted.     Id.,  553 


GOVERNMENT  LANDS. 

Cancellation  of  entry  by  commissioner  of  general  land  ojjic-e,  concludes  no  one. 
The  mere  fact  that  an  entry  of  land  has  been  declared  void  and  canceled 
by  the  commissioner  of  the  general  land  office  will  not  have  the  ef- 
fect of  vaeatmg  the  entry.  He  is  not  a  judicial  officer,  and  has  no 
power  to  decree  the  rescission  of  contracts;  and  his  determination  as 
to  the  validity  of  the  sale  concludes  no  one  in  his  rights.  Brill  v. 
Stiles,  305 

See  Equitable  Title. 


GUARANTY. 

Of  performance  indorsed  on  another  instrument;  when  need  not  contain  the 
name  of  the  party  to  whom  made. 

Where  a  guaranty  of  the  performance  by  the  lessees  of  the  covenants  of 
a  lease  is  indorsed  on  the  lease,  the  lease  and  guaranty  indorsed  upon 
it  constitute  but  one  instrument,  and  if  the  covenantee  be  sufficiently 
designated  in  either,  this  enables  him  to  maintain  an  action  upon  the 
guaranty.     Otto  v.  Jackson,  349 

In  an  action  npon  a  guaranty  in  the  following  words:  uFor  and  in  con- 
sideration of  the  sum  of  one  dollar  to  us  in  hand  paid,  the  receipt  of 
which  is  hereby  acknowledged,  we  do  hereby  guaranty  the  punctual 
performance  of  all  the  within  covenants  in  every  particular  on  the 
part  of  the  lessees:"  Held,  that  an  action  could  be  maintained  by  the 
lessor,  though  not  named  in  said  guaranty.    Id.,  349 


HEIRS. 

Land  descended  to,  from  judgment  debtor,  after  expiration  of  seven  years'1  lien, 
how  subjected  to  the  judgment. 
By  the  death  of  the  judgment  debtor  after  the  expiration  of  the  seven 
years  assigned  by  law  for  the  duration  of  the  judgment  lien  upon  his 
real  estate,  his  real  estate  descends  to  his  heirs-at-law,  out  of  whom  the 
title  cannot  be  divested  except  in  the  mode  provided  by  law,  by  some 
proceeding  to  which  they  should  be  parties.    Scammon  v.  Swcvrtwout, 

324 
L83 


606  INDEX. 


Where  the  judgment  debtor  dies  after  the  expiration  of  the  judgment 
hen  on  his  land  by  lapse  of  seven  years,  the  land,  descended  to  his 
heirs,  may  be  subjected  to  the  judgment  bv  the  issue  of  &  scire  facias 
in  apt  lime  against  the  heirs-at-law  of  the'judgment  debtor,  and  the 
terre  tenants  of  the  laud,  the  obtaining  of  judgment  of  revivor  against 
them,  and  the  issue  of  an  execution  and  sale  of  the  land  thereunder. 
Id.,  324 

The  land  descended  to  his  heirs  cannot,  however,  in  such  case  be  sub- 
jected to  the  judgment,  by  the  issue  of  an  alias  execution  on  the  origi- 
nal judgment  and  the  sale  of  the  land  thereunder,  even  though  an  ex- 
ecution was  issued  on  such  judgment  within  a  year  and  a  day  after 
its  rendition  .  and  such  alias  execution,  and  the  sale  thereunder  will 
be  void  and  ineffectual  to  pass  the  title.    Id.,  324 


HIGHWAYS. 

Who  may  petition  for  alteration  or  location  of;  jurisdiction. 
The  first  section  of  the  twenty-fourth  article  of  the  township  organiza- 
tion law  (Sess.  Laws, 'Feb."  17,  1851,  p.  35;  Scates' Comp.,  353;  declar- 
ing that  commissioners  of  highways  may  alter  or  discontinue  any 
road,  or  lay  out  any  new  road,  when  petitioned  by  any  uumber  of 
legal  voters  not  less  than  twelve,  residing  within  three  miles  of  the 
road  so  to  be  altered,  discontinued  or  laid  out,  only  authorizes  the 
legal  voters  of  the  towns  to  be  affected  by  the  action  of  the  commis- 
sioners, to  become  petitioners  for  the  alteration  or  location  of  a 
road.  This  statutory  requirement  is  not  answered  when  the  requisite 
number  of  legal  voters,  residing  within  the  required  distance,  but 
not  all  residents  of.the  towns  to  be  affected,  have  signed  the  petition; 
and  without  the  signatures  to  the  petition  of  the  requisite  number  of 
legal  voters  of  the  towns  in  which  the  road  is  to  be  altered  or  located, 
the  commissioners  have  no  jurisdiction  to  act,  and  their  action  will 
be  void.    Warne  v.  Baker,  382 

Where  jurisdiction  is  not  obtained  in  first  instance,  it  is  not  acquired  by 
appeal. 

Waere,  in  such  case,  jurisdiction  is  not  acquired  in  the  first  iustance  by 
the  commissioners,  by  reason  of  the  petition's  not  having  been  signed 
by  the  requisite  number  of  legal  voters  residing  in  the  towns  in  which 
the  road  is  to  be  altered  or  located,  it  cannot  attach  on  the  removal  of 
the  matter  to  the  supervisors  by  appeal  from  the  decision  of  the  com- 
missioners.    Id.,  382 

What  a  sufficient  description  of  the  road  laid  out. 
Where,  upon  a  i  appeal  to  the  supervisors  from  the  decision  of  the  com- 
missioners if  high  ways,  refusing  to  grant  a  petition  to  lay  out  a  road, 
on  a  hearing  before  the  supervisors,  their  order  showed — after  reciting 
the  application  to  the  commissioners  of  highways  to  lay  out  the 
road,  including  the  description  therein  contained,  viz.,  u  Commenc- 
ing at  the  northwest  corner  of  section  one,  township  thirty-one.  range 
two  east,  thence  south  to  the  southwest  corner  of  section  thirty-six, 
township  thirty-one,  range  two  east "  —  the  reversal  of  the  determina- 
tion of  the  commissioners,  and  an  order  that  a  road  be  laid  out,  pur- 
suant to  the  application  of  the  appellant,  as  follows:  ''Commencing 
at  the  northwest  corner  of  section  one,  township  thirty-one,  range  two 
east  of  the  third  principal  meridian,  and  that  the  width  of  said 
road  be  four  rods,  the  courses  whereof  according  to  a  plat  thereof 
which  we  have  caused  to  be  made  by  Joseph  H.  Wagner,  Esq.,  county 
surveyor,  etc.,  will  more   fully  appear;    which  plat  is  hereunto  at 
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tached  and  made  part  hereof;"  and  the  plat  attached  to  said  order 
showed  the  route  of  a  road  commencing  at  the  northwest  corner  of 
section  one,  and  running  south  on  the  sectional  lines  to  the  south- 
west corner  of  section  thirty-six:  Held,  on  the  principle  of  the  max- 
im  that '' that  is  certain  which  can  be  rendered  certain,"  that,  as  a 
reference  to  the  said  plat,  which  was  a  part  of  the  order  establishing 
the  road,  showed  the  commencement  and  end  of  the  road,  the 
course  and  distance,  the  description  of  the  road  was  reasonably  cer- 
tain and  was  sufficient.     Clifford  v.  Town  of  Eagle,  444 

Whether  damages  should  be  assessed  in  the  order  to  all  the  land  owners  on  the 
route. 
In  an  action  of  debt  for  obstructing  a  public  highway,  it  is  not  material 
to  the  defendant,  one  of  the  land  owners  along  the  route,  whether  the 
damages  upon  laying  out  the  road  were,  in  the  order,  assessed  to  all 
the  land  owners  on  the  route  or  not,  provided  they  were  assessed  to 
the  defendant.  The  others  may  have  released  their  right  to  damages 
or  may  not  have  been  entitled  to  any.    Id.,  444 


HOMESTEAD. 

Sale  under  a  decree  of  foreclosure,  a  forced  sale  within  act  of  1851. 

A  sale  of  a  homestead  by  the  decree  of  a  court  of  equity,  under  an  order 

to  the  master  to  make  the  sale,  upon  the  foreclosure  of  a  mortgage, 

is  a  forced  sale  within  the  meaning  of  the  homestead  act  of  1851,  as 

much  as  if  the  sale  was  made  under  aji.fa.     Wing  v.  Cropper,      256 

How  released;  not  by  mere  execution  of  a  mortgage. 

The  execution  of  a  mortgage  by  husband  and  wife,  containing  no  release 
of  the  homestead  right,  is  not  ipso  facto  a  waiver  of  the  homestead 
right  under  the  act  of  1851.  The  statute  points  out  the  mode  by  which 
the  exemption  can  be  released  and  waived,  and  unless  that  mode  is 
pursued,  the  exemption  is  not  lost.     Id.,  256 

Right  to,  under  act  of  1851  not  waived  by  mortgage  by  husband  containing  no 
release. 
Under  the  homestead  law  of  1851,  the  wife  was  not  required  to  join  the 
husband  in  executing  a  mortgage  in  order  to  render  the  release  of  the 
homestead  right  effectual;  but  said  law  did  require  the  husband  to 
execute  a  release  to  authorize  a  sale  of  the  property  under  a  judgment 
or  decree.  The  mere  execution  and  delivery  by  him  of  a  mortgage 
upon  the  homestead  did  not  operate  as  a  release  of  the  right.  Booker 
v.  Anderson,  66 

Right  to,  under  act  of  1857,  how  barred. 
The  wife  being  invested  by  the  law  with  this  right  to  a  homestead,  she  can, 
since  the  act  of  1857,  only  be  deprived  of  it  in  the  mode  prescribed 
by  law.  Her  release  of  the  right,  a  debt  incurred  for  the  purchase  or 
improvement  of  the  homestead,  or  a  removal  from  and  its  abandon- 
ment as  a  homestead,  will  bar  her  right  to  interpose  her  claim.  But 
the  husband  has  no  power  in  any  other  mode  to  affect  the  wife's  right. 
Id.,  6fi 

Under  act  of  1857,  wife  must  join  in  deed  of  the  same. 
Under  the  amendatory  homestead  act  of  1857,  it  is  necessary  to  the  valid- 
ity of  the  release  of  the  right  to  claim  the  benefits  of  the  act,  that  the 
wife  should  join  in  the  deed;  and  this  applies  to  the  case  of  a  deed 
of  bargain  and  sale.    Marshall  v.  Barr,  106 
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Grantee  in  deed  in  which  wife  does  not  join,  not  entitled  to  recover  in  ejectment. 

Where  a  deed  of  land  executed  by  the  husband  alone  is  inoperative  for 

the  want  of  the  wife's  release  of  the  homestead  right,  a  recovery  in 

ejectment  cannot  be  had  by  the  grantee  against  the  grantor  by  virtue 

of  such  deed.    Id.,  106 

Same  :  Not  barred  by  trust  deed  containing  no  release,  and  husband's  taking 
a  lease  of  the  premises  from  the  purchaser  at  the  trustee's  sale. 
Where  the  husband  borrowed  money,  and  to  secure  the  same  together 
with  his  wife  in  the  year  1858,  executed  a  deed  of  trust  upon  their 
homestead,  in  which  there  was  no  release  of  the  homestead  right,  and 
upon  the  sale  of  the  premises  by  the  trustee  under  said  deed,  the  same 
were  purchased  by  and  conveyed  to  the  cestui  que  trust,  from  whom 
the  husband  took  a  lease  of  the  premises  and  continued  in  the  occu- 
pancy thereof,  and  after  the  expiration  of  the  term  an  action  of  forci- 
ble detainer  was  brought  against  him  therefor  by  the  lessor,  to  injoin 
the  prosecution  of  which  the  lessee  and  his  wife  filed  their  bill  in 
chancery  asserting  their  homestead  right:  Held,  that  there  had  been 
no  waiver  of  the  homestead  right;  that  as  against  the  homestead  right 
no  title  passed  by  the  trust  deed  nor  the  sale  thereunder;  and  that  the 
husband's  receiving  a  lease  and  paying  rent  did  not  operate  to  bar 
the  right.    Booker  v.  Anderson,  66 

Not  by  failure  to  defend  foreclosure  suit. 
The  omission  of  defendants  to  interpose  their  claim  of  a  homestead  right, 
as  a  defense  to  a  foreclosure  bill  making  no  mention  of  the  home- 
stead right,  and  the  entry  of  a  decree  of  foreclosure  pro  confesso,  and 
a  sale  thereunder,  do  not  operate  as  a  waiver  of  the  homestead  right. 
There  being  nothing  alleged  in  tlie  bill  about  the  homestead  right, 
nothing  is  admitted  with  reference  to  it  by  a  decree  pro  confesso. 
Wing  v.  Cropper,  256 

Not  barred  by  decree  of  foreclosure  pro  confesso,  when  not  released  in  the  mort- 
gage. 
Where  a  husband  and  his  wife  joined  in  the  execution  of  two  mortgages, 
upon  different  parcels  of  their  homestead  in  the  years  1855,  and  1858 
respectively,  neither  of  said  mortgages  containing  any  release  of  their 
homestead  right;  and  upon  the  maturity  of  the  note  secured  thereby 
a  bill  in  the  usual  form  was  filed  to  foreclose  the  same,  making  no 
reference  to  the  mortgagors'  homestead  right,  upon  which  a  decree 
pro  cmfesso  was  rendered,  a  sale  disregarding  the  mortgagor's  home- 
stead right  made  to  the  mortgageess,  and,  no  redemption  being  made, 
after  the  expiration  of  fifteen  month,  a  conveyance  was  executed  to 
said  purchaser;  and  such  sale  and  conveyance  were  confirmed  by  the 
court  and  a  writ  of  possession  ordered  to  issue:  Held,  on  an  original 
bill  filed  by  the  mortgagors  for  that  purpose,  that  they  were  entitled 
to  be  protected  in  their  homestead  right,  notwithstanding  the  pro- 
ceedings in  the  foreclosure  suit,  and  their  failure  to  assert  their  rights 
therein,  and  that  such  proceedings  constituted  no  bar  to  relief.  Wing 
v.  Cropper,  post,  256,  and  Hoskins  v.  Litchfield,  31  111.,  137,  followed. 
Afooers  v.  Dixony  208 

Decree  not  disturbed  where  premises  exceed  $1,000  in  value. 
The  mortgaged  premises  in  this  case  being  worth  more  than  $1,000,  it 
was  held,  that  the  decree  of  foreclosure  would  not  be  disturbed,  but 
the  sale  was  set  aside  and  the  master  directed  to  sell  the  premises  in 
accordance  with  the  homestead  act.  Moore  v.  Titman,  33  111.,  358, 
followed.    Id.,  208 
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How  protected  against  foreclosure. 
The  homestead  right  may  be  set  up  in  answer  to  the  bill  to  foreclose  a 
mortgage  upon  the  premises,  or  it  may  be  claimed  when  the  master 
proceeds  to  execute  the  decree  It  is  his  duty,  on  a  claim  being  made, 
to  ascertain  whether  it  is  a  homestead,  and  on  his  report  coming  in, 
either  party  may  except  to  the  report,  and  contest  the  claim  of  home- 
stead.    Wing  v.  Cropper,  256 

Motion  to  set  abide  mister's  sale. 
So  where  a  foreclosure  bill  was  taken  as  confessed,  and  a  sale  made  by 
the  master  under  the  decroe  without  reference  to  the  homestead  right, 
and  his  report  of  sale  filed,  it  was  held  that  a  motion  to  set  the  sale 
aside  as  in  violation  of  the  defendant's  homestead  right,  made  at  the 
earliest  moment,  was  properly  allowed.    Id.,  256 

Right  to,  may  be  asserted  by  wife  by  bill  in  equity  to  injoin  an  action  of  forci- 
ble detainer  against  her  husband. 
Where  in  1858  a  husband  and  wife  joined  in  executing  a  deed  of  trust 
upon  their  homestead,  but  without  releasing  the  homestead  right; 
and,  the  cestui  que  trust  having  become  the  purchaser  of  the  premises 
at  the  sale  thereunder,  the  husband  took  a  lease  of  the  premises  from 
such  purchaser;  and,  after  the  expiration  of  the  term,  an  action  of 
forcible  detainer  was  brought  by  his  lessor  against  the  husband,  to 
injoin  which  the  husband  and  his  wife  filed  their  bill  in  chancery, 
asserting  their  homestead  right:  Held,  that,  although  as  a  general 
rule  a  court  of  equity  will  not  injoin  a  suit  of  forcible  detainer  where 
the  defense  is  purely  statutory,  yet,  in  this  case,  since  the  homestead 
right  was  in  the  wife  and  she  had  no  other  way  of  asserting  it  than  by 
bill,  she  not  being  a  necessary  or  even  a  proper  party  to  the  action  at 
law,  and  since  a  recovery  against  her  husband  would  as  effectually 
deprive  her  of  the  right,  as  if  she  had  joined  in  the  release,  at  least 
during  the  continuance  of  the  coverture,  under  such  circumstances,  a 
court  of  equity  would  assume  jurisdiction  and  would  enforce  her 
right.     Booker  v.  Anderson,  66 

How  pleaded  in  ejectment. 

In  an  action  of  ejectment,  where  the  plaintiff  claims  under  a  sheriffs 

deed  upon  the  foreclosure  of  a  mortgage  executed  by  the  defendant,  a 

claim  of  a  homestead  right  may  be  shown  under  the  plea  of  not  guilty. 

It  should  not  be  asserted  by  special  plea.    Johnson  v.  Adleman,     265 

Effect,  under  act  of  1851,  of  mortgage  upon  a  homestead  over  $1,000  in  value. 

A.  mortgage  upon  a  homestead,  containing  no  release  of  the  homestead 

right,  and  executed  by  the  husband  alone,  was,  under  the  homestead 

act  of  1851,  operative  as  a  lien  on  the  homestead  only  for  the  sum  it 

might  be  worth  over  $1,000.    Booker  v.  Anderson,  66 

Same,  under  act  of  1857. 

Where  a  husband  and  wife  join  in  the  execution  of  a  deed  of  trust  upon 
their  homestead,  the  deed  containing  no  release  of  the  homestead 
right,  to  the  extent  of  $1,000,  such  deed  of  trust  will  not  create  a  lien 
upon  the  premises.     Id.,  qq 

But  if  the  premises  are  worth  more  than  $1,000,  such  a  deed  of  trust  will, 
as  it  seems,  be  valid  and  binding  as  a  lien  upon  the  overplus,  which 
can  be  subjected  to  the  pavment  of  the  debt  to  that  extent  in  the  mode 
prescribed  by  the  statute.     Id.,  66 
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INDORSEMENTS. 
See  Promissory  Notes. 

INJUNCTIONS. 
See  Taxation;  Usury. 

INSTRUCTIONS. 

Should  be  confined  to  the  issue  to  which  applicable. 
"Where,  in  an  action  of  replevin,  issues  are  joined  upon  pleas  of  non  cepit, 
and  property  in  another  person,  an  instruction  applicable  to  the  latter 
issue  should  not  direct  the  jury  in  case  they  find  certain  facts,  to  find 
the  defendant  not  guilty,  but  the  verdict  should  be  for  the  defendant 
on  the  plea  to  which  the  instruction  is  applicable.  Meixsell  v.  Wil- 
liamson* 529 

Must  be  based  on  evidence. 
It  is  error  to  give  an  instruction  where  there  is  no  evidence  in  the  case 
upon  which  to  base  it.    Id.  529.    Shackelford  v.  Bailey,  387 

Error  working  no  injury,  not  ground  for  reversal. 
Although  some  of  the  instructions  given  may  be  liable  to  some  slight 
objection,  yet,  where  the  merits  of  the  case  were  fully  before  the  jury, 
and  they  could  not  have  been  misled  to  the  prejudice  of  the  plaintiff 
in  error,  and  it  appears  from  the  whole  record  that  justice  has  been 
done,  the  judgment  will  be  affirmed.     Curtis  v.  Sage,  22 

As  to  a  point  concerning  which  there  is  no  evidence,  but  which  work  no  injury, 
not  ground  for  a  reversal. 
Where  in  an  action  upon  a  guaranty  that  certain  lessees  should  perform 
the  covenants  of  their  lease,  the  breach  assigned  was  for  not  deliver- 
ing up  the  premises  at  the  expiration  of  the  term,  and  all  the  evidence 
in  the  cause  was  directed  entirely  to  that  point  and  no  other;  and  the 
lease  contained  a  covenant  to  surrender  the  premises  in  as  good  con- 
dition as  when  the  lessees  entered,  but  no  claim  was  made  under  this 
covenant;  and  the  court  instructed  the  jury  that  if  they  found  that 
the  tenants  covenanted  to  yield  up  the  premises  at  the  end  of  their 
term  in  as  good  condition  as  when  they  entered  upon  them,  and  they 
failed  to  keep  said  covenants,  then  their  sureties  became  liable  for  all 
the  damages  which  the  plaintiffs  sustained  by  reason  of  such  failure; 
and  that  the  amount  of  rent  stipulated  in  the  lease  was  the  measure 
of  damages:  Held,  that,  although  it  would  have  been  better  to  have 
omitted  the  words  referring  to  the  condition  in  which  the  premises 
were  to  be  surrendered,  about  which  there  was  no  evidence,  still,  as 
their  insertion  could  not  have  misled  the  jury,  and  could  not  have 
done  any  injury,  the  judgment  would  not  be  reversed,  Otto  v.  Jack- 
son, 349 

Should  not  assume  existence  of  controverted  facts. 

It  is  error  for  an  instruction  to  assume  the  existence  of  a  fact  which  is  a 
question  for  the  jury.     Oonkwri-ght  v.  The  People,  204 
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INTEREST. 

Legal  rate  of. 

The  legal  rate  of  interest  in  this  state  is  six  per  cent. ;  and  although  par. 

ties  are  allowed  to  stipulate  for  a  rate  of  interest  not  exceeding  ten 

per  cent.,  the  privilege  time  given  must  be  exercised  in  conformity 

with  the  statute.    Farwell  v.  Meyer,  40 

Conventional  interest,  must  be  stipulated  for. 
The  court  can  not  require  the  payment  of  conventional  interest  where  it 
is  not  stipulated  for,  or  where  the  stipulation  cannot  be  enforced  as 
it  was  made.    Sutphen  v.  Cushman,  186 

Pre&umed  to  be  legal  till  shown  to  be  usurious. 

Violations  of  law  are  not  to  be  presumed.  .  Where,  therefore,  the  law  in 
force  when  a  bond  or  note  was  given  stipulating  for  interest  at  ten 
per  cent.,  but  not  stating  on  what  account,  allowed  parties  to  stipu- 
late for  interest  at  the  rate  of  ten  per  cent,  only  for  money  loaned,  it 
was  held  that  until  the  contrary  was  shown,  the  presumption  was  that 
the  indebtedness  was  on  that  account,  and  that  the  burden  of  proof 
was  with  the  obligor  or  maker  to  show  that  the  stipulation  in  regard 
to  interest  was  illegal.     Id.,  186 

After  an  account  stated. 
The  settling  and  stating  of  an  account  between  the  parties,  however, 
changes  the  character  of  the  indebtedness.  While  a  portion  of  it 
prior  thereto  may  be  presumed  to  have  borne  interest  at  the  rate  of 
ten  per  cent.,  the  balance  due  on  the  account  stated  will,  in  the  ab- 
sence of  any  agreement  expressed  or  impliod  to  pay  a  different  rate, 
bear  interest  at  the  rate  of  six  per  cent.    Id.,  186 

Judgments  and  decrees  bear  only  six  per  cent. 
Although  a  bond  or  note  may  bear  ten  per  cent,  interest,  yet  when  a  judg- 
ment or  decree  is  rendered  upon  it,  the  instrument  is  merged,  and 
such  judgment  or  decree  wTill  bear  only  six  per  cent,  interest.  White 
v.  Haffaher,  27  111.,  349,  followed.  Wayman  v.  Cochrane,  152:  Way- 
man  v.  Crazier,  156 

Rate  of  interest  where  a  foreclosure  is  deoreed  after  judgment  has  been  obtained 
upon  the  note  or  bond. 

Where,  therefore,  a  bond  was  executed  bearing  ten  per  cent,  interest,  and 
a  mortgage  given  to  secure  its  payment,  reciting  the  bond  and  con- 
taining a  covenant  for  the  payment  of  the  debt  and  interest  named  in 
the  bond  according  to  the  condition  thereto  annexed,  and  afterwards 
the  obligee  brought  suit  on  the  bond  and  recovered  a  judgment  at 
law  on  the  bond  for  the  principal  and  interest ;  and  subsequently  a 
bill  was  filed  to  foreclose  the  mortgage  and  subject  the  premises  to 
sale  for  the  payment  of  the  mortgage  debt  and  interest,  and  upon  the 
hearing  the  court  rendered  a  decree  for  the  debt  and  unpaid  interest, 
at  the  rate  of  ten  per  cent,  per  annum,  from  the  date  of  the  bond  until 
the  rendition  of  the  decree:  Held.,  that  this  was  erroneous,  and  that 
the  decree  should  have  been  for  the  amount  of  the  judgment,  with  six 
per  cent,  interest  thereon,  from  the  date  of  its  rendition  to  the  time 
the  decree  was  rendered.    Id.,  152 ;  Wayman  v.  Crosiery  156 

When  allowable  in  assessing  damages  in  replevin. 
In  assessing  the  damages  in  an  action  upon  a  replevin  bond,  where  the 
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breach  assigned  is  that  the  defendant  has  not  returned  the  property 
replevied,  the  return  of  which  was  awarded  by  the  court,  interest  may 
properly  be  allowed  upon  the  value  of  the  property.  Hopkins  v. 
Ladd,  178 

Upon  value  of  property  converted. 
Where  cattle  are  delivered  by  the  owner  to  another  to  be  fattened  and 
returned  at  a  certain  day,  upon  payment  being  made  for  feeding 
them,  and  the  party  to  whom  they  are  delivered  sells  them  and  c  >n- 
verte  them  into  money,  in  an  action  of  assumpsit  for  the  proceeds  of 
the  cattle,  the  owner  will  be  entitled  to  interest  upon  the  value  of  the 
cattle,  from  the  time  of  the  demand  for  the  redelivery  of  the  cattle, 
made  after  the  time  fixed  for  their  redelivery,  till  the  date  of  the  trial 
of  the  cause.    Slaatv.Evans,  455 

See  Usury. 


JEOFAILS. 

Irregularity  in  entitling  declaration,  cured  by  statute  of. 
The  irregularity  appearing  on  the  declaration  in  an  action  for  the  breach 
of  a  covenant  to  yield  up  demised  premises  at  the  expiration  of  the 
term,  ending  April  1,  1859,  that  it  is  entitled  of  the  September  term, 
1858,  the  action  being  commenced  in  1861,  can  not  be  taken  advan- 
tage of  after  plea  and  verdict,  but  is  cured  by  the  statute  of  jeofails. 
Otto  v.  Jackson,  349 

JUDGMENTS. 

Should  state  for  what  denomination  of  money,  rendered. 
In  a  judgment  for  money,  the  sum  for  which  judgment  is  rendered,  must 
be  specified  in  words  or  figures  with  some  mark  or  character  de- 
signating the  precise  sum.     Avery  v.  Babcock,  175 

Adhere,  therefore,  the  judgment,  as  entered,  was  stated  to  be  "  for  the  sum 
of  383.18  debt  and  2.39  cost,"  and  there  was  no  word,  mark  or  charac- 
ter which  in  any  manner  indicated  for  what  (whether  for  dollars  and 
cents,  or  otherwise)  the  judgment  was  rendered,  it  was  held  that  the 
judgment  was  invalid  for  indefiniteness  and  uncertainty.     Id.,      175 

In  attachment,  when  not  to  exceed  amount  claimed  in  affidavit. 
Where  there  is  no  appearance  by  the  defendant,  or  personal  service  of 
the  writ,  a  judgment  should  not  be  rendered  in  an  attachment  suit 
for  a  greater  sum  than  is  claimed  by  the  affidavit.    Hichins  v.  Lyon, 

150 
Not  to  exceed  ad  damnum. 
A  judgment  should  not  be  rendered  for  a  larger  sum  than  is  laid  in  the 
ad  damnum  clause  of  the  declaration.    Id.,  150 

In  attachment,  return  of  u  not  found  "  not  necessary  since  1857. 
Under  the  provisions  of  the  act  of  February  12,  1857  (Laws  of  1857,  p. 
51),  a  return  of  non  est  inventus  is  not  necessary  to  authorize  the  ren- 
dition of  a  judgment  in  an  attachment  suit  upon  constructive  ser- 
vice by  publication.     Id.,  150 

Judgments  by  confession  presumed  to  be  regular,  if  confessed  in  open.  \mrt. 
Where  judgment  is  confessed  in  open  court  by  virtue  of  a  warrant  of  at- 
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torney,  the  presumptions  are  in  favor  of  the  regularity  of  all  the  pro- 
ceedings.   Iglehart  v.  Chicago  Marine  &  Fire  Ins.  Co.,  514 

Recital  of  proof  of  execution  of  warrant  of  attorney. 

Where  it  was  objected  to  a  judgment  entered  by  confession  in  open 
court  upon  a  promissory  note,  under  a  warrant  of  attorney,  that  no 
affidavit  was  filed  of  the  execution  of  the  note  or  warrant  of  attorney, 
and  the  record  recited  that  the  execution  of  the  warrant  of  attorney 
was  duly  proved:  Held,  that  this  being  a  fact  the  court  had  juris- 
diction to  determine,  and  having  found  the  fact,  it  was  as  binding 
and  conclusive  as  any  other  within  its  jurisdiction.  Iglehart  v. 
Church.  255 

Proof  of  execution  of  warrant  of  attorney. 
Proof  should  be  made  of  the  execution  of  the  warrant  of  attorney,  before 
judgment  is  confessed.  But  the  evidence  of  that  fact,  where  the  judg- 
ment is  confessed  in  open  court,  need  not  be  preserved  in  the  record, 
as  it  should  be  when  a  judgment  is  confessed  in  vacation  before  the 
clerk.  In  the  latter  case  it  must  appear  in  the  record,  but  in  the  for- 
mer it  will  be  presumed  to  have  been  done,  unless  it  appears  to  have 
been  omitted.    Iglehart  v.  Chicago  Marine  &  Fire  Ins.  Co.,  514 

Several  causes  of  action  may  be  consolidated  in  one  judgment. 
A  court  of  general  jurisdiction  has  power  to  consolidate  different  actions 
of  the  same  nature  between  the  same  parties.  It  is  not  error,  therefore, 
where  several  promissory  notes  accompanied  by  warrants  of  attorney 
are  declared  upon  in  one  action,  to  enter  one  judgment  by  confession 
in  open  court,  on  all  of  said  notes,  nor  is  it  material  that  any  order 
should  be  made  authorizing  such  an  entry  of  judgment.    Id.,         514 

Defective  declaration  cured  thereby. 

Under  the  24th  section  of  the  practice  act  (Rev.  Stat.  1845,  417),  declaring 
that  the  confession  of  a  judgment  shall  operate  as  a  release  of  all  er- 
rors in  the  entering  up  of  the  judgment,  or  making  a  record  thereof, 
the  objection  that  the  breach  assigned  in  a  declaration  upon  two 
promissory  notes  is  the  non-payment  of  one  only  of  the  notes  declared 
on,  though  it  might  have  been  tenable  and  the  breach  held  bad  on  de- 
murrer, is  cured  by  the  confession  of  the  judgment.     Id.,  514 

Presumption  that  the  person  confessing  the  judgment  is  an  attorney -at-law. 
Where  the  record  entry  of  a  judgment  by  confession  in  open  court  recited 
the  appearance  of  the  defendant  by  J.  W.  W.,  his  attorney  in  fact,  and 
the  confession  of  judgment  by  him*;  to  which  it  was  objected  that  it  did 
not  appear  that  the  person  who  confessed  the  judgment  was  an  attor- 
ney-at-law :  Held,  that  attorneys,  being  officers  of  the  court,  it  must  be 
presumed  that  the  court  knew  its  own  officers,  and  under  a  power  of 
attorney  authorizing  any  attorney-at-law  to  confess  a  judgment  would 
not  and  did  not  permit  any  person  but  an  attorney  of  the  court  to  act 
under  the  authori  ty.     Id.,  514 

See  Decrees.    Non  Pros. 

JUDGMENT  LIENS. 
Duration  of. 
Under  the  statute  (Rev.  Stat.  1845,  300,  sec.  1)  by  which  alone  a  lien  up. 
on  real  estate  by  judgment  is  created  and  must  be  controlled,  seven 

391 


614  INDEX. 


years  is  the  assigned  duration  of  a  lien  upon  real  estate,  by  a  judgment 
rendered  in  a  court  of  record;  and  it  cannot  be  extended  beyond 
that  period     Scnmmon  v.  Swartwout,  326 

Priority  between  several  judgments  after  expiration  of  seven  years*  lien. 
Where  the  judgment  debtor  dies  after  the  expiration  of  the  seven  years' 
lien  of  several  judgments,  and  the  land  descends  to  his  heirs-at-law, 
as  to  subsequent  bona  fide  purchasers  and  incumbrancers,  it  seems 
that  the  priority  of  the  several  judgments  in  relation  to  one  another, 
upon  their  revivor  by  scire  facias,  is  to  be  determined  according  to 
their  actual  priority  of  date.    Scammon  v.  Swartwout,  324 

See  Heirs. 

JUDICIAL  SALES. 

Wilder  void  fee  bill. 

A  sale  of  chattels  under  a  fee  bill  for  costs,  for  which  a  final  judgment 

has  been  rendered  against  the  unsuccessful  party,  is  void,  and  is  no 

justification  in  an  action  brought  against  the  purchaser  for  their 

conversion.     Eads  v.  Couse,  534 

Party  entitled  to  proceeds  may  employ  auctioneer. 

It  is  no  objection  to  the  validity  of  a  receiver's  sale,  or  a  sale  under  a 

chattel  mortgage,  that  the  party  entitled  to  the  proceeds  of  such  sales 

employed  the  auctioneer  by  whom  they  were  made,  so  long  as  the 

agent  violated  no  law  in  making  the  sales.    Speer  v.  Skinner,         282 


JURY. 

Error  to  try  cause  without  a  jury,  unless  waived. 
Where  to  several  of  defendant's  pleas  a  demurrer  was  interposed,  and  an 
order  was  entered  reciting  the  withdrawal  of  their  appearance  by  de- 
fendant's attorneys,  sustaining  the  plaintiff's  demurrer  and  rendering 
judgment  against  the  defendant  thereon,  and  also  containing  this  re- 
cital:  "and  it  appearing  to  the  court  that  by  agreement  of  parties, 
this  cause  was  heretofore  submitted  to  the  court  for  trial  by  both 
parties,  it  is  ordered  to  be  passed  until  after  the  discharge  of  the  jury;" 
and  on  a  subsequent  day  the  issues  in  the  cause  were  tried  by  the 
court  without  a  jury,  the  record  containing  no  agreement  that  they 
should  be  so  tried  except  such  recital:  Held,  no  waiver  of  a  jury  or 
submission  to  the  court  alone  appearing  to  have  been  made  while  the 
defendant  had  an  attorney  in  court,  that  such  trial  was  erroneous. 
Ware  v.  Nottinger,  375 

Challenge  for  hating  served  as  a  juror  within  the  year  preceding. 
Under  the  statute  (Sess.  Laws,  1859,  154),  providing  that  it  shall  be  suf- 
ficient cause  of  challenge  to  any  juror  called  to  be  sworn  in  any 
cause,  that  he  has  been  sworn  as  a  juror  at  any  term  of  court,  held 
within  a  year  prior  to  the  time  of  such  challenge,  it  is  good  ground 
of  challenge  that  the  juror  has  been  sworn  and  served  as  a  grand 
juror  within  a  year  prior  to  such  challenge.  Bissell  v.  Ryan,  23  111., 
566,  followed.    Brooks  v.  Bruyn,  392 

See  Constitution  u.  Law.   Witnesses. 
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KANE  COUNTY,  CIRCUIT  COURT  OF. 
See  Practice. 

KENDALL  COUNTY,  CIRCUIT  COURT  OF. 
See  Practice. 

LANDLORD  AND  TENANT. 

Liability  to  pay  rent  suspended  by  eviction. 
Where  a  building  was  demised  for  sleeping  rooms,  which  consisted  ap- 
parently of  four  wails;  but  one  of  the  walls  of  which,  to  which  the 
roof  uf  tne  demised  premises  was  firmly  joined,  and  which  contained 
a  chimney  of  the  demised  building,  did  not  belong  to  the  landlord; 
and  after  the  demise  and  possession  taken  by  the  tenant,  but  before 
the  rent  sued  for  had  accrued,  the  owner  of  said  wall  raised  his  en- 
tire  building,  thereby  lifting  said  wall  six  feet,  necessarily  breaking 
in  the  roof,  destroying  the  use  of  the  chimney,  and  rendering  the 
building  unfit  for  the  purpose  for  which  it  was  rented:  Held,  that  the 
tenant,  when  he  rented  the  building,  had  a  right  to  suppose  the  land- 
lord was  the  owner  of  the  four  walls  inclosing  it,  or,  if  not,  of  an 
easement  in  said  wall;  that  it  was  the  landlord's  duty,  when  said  wall 
was  raised,  to  protect  his  tenant,  and  that  such  disturbance  was  equiv- 
alent to  an  eviction,  and  suspended  to  that  extent  the  tenant's  liabil- 
ity to  pay  rent.    Bentley  v.  Sill,  414 

See  Distress. 


LARCENY. 

Evidence  afforded  by  possession  of  stolen  property. 
Possession  of  stolen  property  by  the  accused,  soon  after  it  was  stolen,  is 
•    not  of  itself  prima  facie  evidence  that  it  was  stolen  by  the  accused. 
Conkwright  v.  The  People,  204 

Surrounding  circumstances. 

Possession  of  stolen  property  by  a  person  soon  after  the  theft  may  be 
the  strongest  character  of  evidence  of  his  guilt,  when  considered  in 
the  light  of  surrounding  circumstances,  whilst  under  different  cir- 
cumstances it  might  be  slight,  if  even  any,  evidence  of  guilt.    Id.,  204 

Same. 
In  such  a  case,  everything  connected  with  the  possession  must  be  con- 
sidered, such  as  its  proximity  to  the  larceny,  whether  it  was  con- 
cealed, whether  the  party  admitted  or  denied  the  possession,  whether 
other  persons  had  access  to  the  place  where  it  was  found,  and  the  de- 
meanor of  the  accused,  and  his  good  character.  These  circumstances, 
when  in  evidence  before  the  jury,  are  proper  to  be  considered  by 
them.    Id.,  204 

Same  :    Previous  good  character  of  accused. 
The  previous  character  of  the  accused  may,  in  such  case,  if  shown  to  be 
good,  repel  all  presumption  of  guilt.    Id.,  204 
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8ame:  Burden  of  proof. 
An  instruction  which  asserts  that  the  possession  of  stolen  property  by 
the  accused  being  proved,  the  burden  of  proving  it  to  have  been 
honest  is  thrown  upon  the  accused,  and  it  is  for  him  to  prove  that  he 
acquired  it  honestly,  is  erroneous.  It  assumes  that  defendant  had 
possession  of  the  property,  which  is  a  question  for  the  jury.  Its  lan- 
guage is  also  too  broad  in  saying  that  it  is  for  the  defendant  to  prove 
that  he  came  honestly  by  the  property.  It  can  make  no  difference 
who  makes  the  proof,  or  how  it  appears,  so  his  possession  is  shown  to 
be  honest;  and  the  instruction  excludes  the  effect  of  evidence  of  good 
character,  which  might  raise  a  reasonable  doubt  of  the  prisoner's 
guilt,  which  entitles  him  to  an  acquittal.     Id.,  204 


MALICIOUS  PROSECUTION. 

Probable  cause  defined. 
Probable  cause  is  defined  to  be  a  reasonable  ground  of  suspicion  sup- 
ported by  circumstances  sufficiently  strong  in  themselves  to  warrant 
a  cautious  man  in  the  belief  that  the  person  accused  is  guilty  of  the 
offense  charged.    Ross  v.  Innis,  487 

Probable  cause  and  malice. 
If  probable  cause  for  the  arrest  exists,  malice  on  the  part  of  the  prose- 
cutor cannot  be  considered  —  it  weighs  nothing.     Id.,  487 

8ame:    Presumption  as  to. 

The  want  of  probable  cause  is  the  main  ground  for  this  action,  and  it 

must  be  clearly  shown;  and  though  malice  may  be  inferred  from 

want  of  probable  cause,6  a  want  of  probable  cause  cannot  be  inferred 

from  malice.    Id.,  487 

Onus  probandi  with  the  plaintiff. 

The  onus  is  upon  the  plaintiff  to  show  that  the  criminal  prosecution  was 

the  offspring  of  malice,  and  without  any  probable  cause  to  justify 

it  —  that  the  prosecutor  had  no  sufficient  reason  to  believe  the  aecused 

guilty.    Id.,  487 

Good  character  of  accused  tends  to  show  want  of  probable  cause. 
Among  the  circumstances  tending  to  prove  want  of  probable  cause  for 
the  prosecution  complained  of,  the  good  character  of  the  accused 
stands  out  prominently,  and  is  a  strong  fact,  if  known  to  the  accuser, 
to  ward  off  suspicion,  to  weaken  a  belief,  he  being  a  prudent  and 
cautious  man,  in  the  guilt  of  the  suspected  party.     Id.,  487 

Prosecution  for  embezzlement  without  probable  cause. 

Where  the  plaintiff  had  been  in  the  employment  of  defendants,  a  mer- 
cantile firm,  for  more  than  four  years  as  cashier,  and  had  an  estab- 
lished character  for  honesty,  during  which  time  large  amounts  of 
money  daily  passed  through  his  hands,  all  of  which  was  accounted 
for,  and  a  charge  was  made  against  him  by  defendants  of  a  debt  due 
from  his  brother,  which  defendants  claimed  was  to  be  paid  by  the 
plaintifl,  and  sought  to  set  up  against  his  salary,  but  which  the 
plaintiff  claimed  he  was  to  pay  out  of  the  effects  of  his  brother,  whose 
assignee  he  was,  and  not  out  of  his  salary;  and  on  leaving  the  estab- 
lishment the  plaintiff  appropriated  to  the  payment  of  salary  due,  the 
sum  of  $166,  out  of  moneys  of  the  firm  in  his  hands,  making  the 
proper  entry  thereof  in  the  defendants'  book  against  himself,  and 
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pointing  it  out  to  one  of  the  defendants  at  the  time,  and  insisting  al\ 
the  while  on  his  right  so  to  do;  whereupon  defendants  caused  him 
to  he  arrested  for  embezzlement,  upon  which  charge  he  was  examined 
and  acquitted:  Held,  that  there  was  not  a  circumstance  in  the  case 
tending  to  make  out  probable  cause  for  such  a  prosecution,  but  every- 
thing tended  to  dissipate  such  a  notion.     Id.,  487 

Advice  of  counsel  as  tending  to  show  probable  cause  and  to  negative  malice. 
If  a  person  with  an  honest  wish  to  ascertain  whether  certain  facts  will 
authorize  a  criminal  prosecution,  lays  all  the  facts  before  one  learned 
in  the  law,  and  asks  his  deliberate  opinion  thereon,  and  the  advice 
obtained  is  favorable  to  the  prosecution,  it  will  go  far,  in  the  absence 
of  other  facts,  to  show  probable  cause  and  to  negative  malice,  in  the 
action  for  malicious  prosecution.     Id.,  487 

But  if  it  appears  that  the  party  withheld  material  facts  within  his 
knowledge,  or  which,  in  the  exercise  of  common  prudence,  he  might 
have  known,  the  opinion  which  he  invokes  in  his  defense  cannot 
avail  him.    Stevens  v.  Fassett,  27  Me.,  266,  approved.     Id.,  487 


MERGER. 

Of  the  cause  of  action  sued  on  in  the  judgment  or  decree. 

By  a  judgment  at  law  or  a  decree  in  chancery,  the  contract  or  instru- 
ment upon  which  the  proceeding  is  based  becomes  entirely  merged 
in  the  judgment.  By  the  judgment  of  the  court,  it  loses  all  its  vital- 
ity, and  ceases  to  bind  the  parties  to  its  execution.  Its  force  and 
effect  are  then  expended,  and  all  remaining  legal  liability  is  trans- 
ferred  to  the  judgment  or  decree.  Once  becoming  merged  in  the 
judgment,  no  further  action  at  law,  or  suit  in  equity  can  be  main- 
tained on  the  instrument.  All  rights  and  liabilities  originally  im- 
posed by,  or  growing  out  of,  the  instrument  or  agreement,  terminates 
with  the  judgment  of  the  court.  Wayman  v.  Cochrane,  152;  Wayman 
v.  Crozier,  156 

MISTAKE. 

Evidence  to  warrant  reformation  of. 
To  justify  the  reformation  of  an  instrument  by  a  court  of  equity  on  the 
ground  of  mistake,  the  evidence  should  be  clear,  free  from  suspicion 
and  entirely  satisfactory.  •  Shay  v.  Pettis,  360 

A  party  to  the  instrument  sought  to  be  reformed  in  equity  may  be  a  com- 
petent witness,  but  to  justify  a  reformation,  his  testimony  should  be 
corroborated  by  other  testimony,  or  circumstances  showing  that  the 
other  party  had  the  same  intention  that  he  himself  had;  and  a  refor- 
mation will  not  be  decreed  upon  probabilities  in  regard  to  what  was 
intended,  derived  from  the  conflicting  statements  of  the  parties.    Id., 

360 

MORTGAGE. 

Deed  absolute  in  form  how  shown  to  be  a  mortgage;  understanding  of  the 
parties. 
In  determining  whether  a  transaction  consummated  by  a  deed  absolute 
in  form,  is  an  absolute  sale,  or  should  be  regarded  merely  as  a  mort- 
gage, the  court  will  entirely  disregard  the  testimony  of  witnesses  ia 

395 


618  INDEX. 


troduced  for  the  purpose  of  establishing  their  understanding  of  the 
nature  of  the  transaction,  and  who  relate  conversations  of  the  parties. 
Sutphen  v.  Cushman,  186 

A.  conveyance  purporting  to  convey  an  absolute  estate  to  the  grantee 
must  be  taken  as  the  exponent  of  the  rights  of  the  parties,  unless 
some  equity  is  shown,  not  founded  on  the  mere  allegation  of  a  con- 
temporaneous  understanding  inconsistent  with  the  terms  of  the  deed, 
but  independently  both  of  the  deed  itself  and  of  the  understanding 
with  which  it  was  executed.    Id.,  186 

The  right  to  redeem  lands  conveyed  by  deed  absolute  in  form  cannot 
be  established  by  simply  proving  that  such  was  the  understanding 
on  which  the  deed  was  executed,  because  equity  as  well  as  the  law 
will  seek  for  the  understanding  of  the  parties  in  the  deed  itself 
The  right  must  be  paramount  to,  and  independent  of,  the  terms  of 
the  deed,  as  well  as  of  any  understanding  between  the  parties  at  the 
time  it  was  executed.    Id.,  186 

Same;  parol  evidence,  when  admissible. 

Parol  evidence  is  admissible  so  far  as  it  conduces  to  show  the  relations 

between  the  parties,  or  to  show  any  other  fact  or  circumstance  of  a 

nature  to  control  the  deed  and  to  establish  such  an  equity  as  would 

give  a  right  of  redemption,  and  no  further.    Id.,  186 

Same;  parol  evidence  admissible  to  show  debt. 

In  the  application  of  this  rule,  parol  evidence  is  received  to  establish 
the  fact  that  a  debt  existed,  or  money  loaned  on  account  of  which 
the  conveyance  was. made;  for  such  facts  will  in  equity  control  the 
operation  of  the  deed  So,  too,  in  regard  to  any  other  fact  or  circum 
stance  having  the  same  operation.    Id.,  186 

Same;  presumption  when  grantee  retains  evidence  of  indebtedness,  et3. 
Where  the  grantor  is  indebted  to  the  grantee  at  the  time  the  conveyance 
is  made,  and  the  bond  or  note  evidencing  such  indebtedness  is  re- 
tained by  the  grantee,  together  with  notes  which  have  been  pledged 
as  collateral  security  for  such  indebtedness;  until  the  contrary  is 
shown,  the  presumption  is  that  such  indebtedness  was  not  satisfied 
by  the  conveyance.    Id.,  186 

And  absolute  certainty  in  regard  to  the  fact  takes  the  place  of  presump- 
tion, in  case  the  creditor  retains  the  evidences  of  the  indebtedness, 
and  the  securities  pledged  for  its  payment,  and  collects  the  money  due 
upon  such  securities.    Id.,  186 

Same;  effect  of  grantee's  retaining  evidence  of  indebtedness. 
Where  a  party  takes  a  conveyance  of  land  absolute  in  form,  on  account 
of  preexisting  indebtedness,  without  in  any  manner  discharging  it, 
equity  will  regard  the  deed  as  a  mortgage,  whether  the  grantee  so  re- 
gards it  or  not.  He  cannot  hold  the  land  absolutely,  and  at  the  samft 
time  retain  the  right  to  enforce  the  payment  of  the  debt  on  account 
of  which  it  was  made,  and  hold  proceeds  of  collaterals  pledged  to 
secure  its  payment.    Id.,  186 

Same;  subsequent  advances  by  grantee. 

Where  a  deed  absolute  in  form  is  regarded  as  a  mortgage  in  respect  to 

the  indebtedness  at  the  time  it  was  made,  it  must  be  regarded  in  the 

same  manner  as  to  subsequent  advances  made  to  the  grantor  by  the 

grantee.    Id.,  189 

396 


INDEX.  619 


Mortgagee  need  not  account  for  usurious  interest  received  by  him  on  collat- 
erals. 

Where  notes,  executed  by  third  parties,  and  not  bearing  interest,  were 
received  by  the  mortgagee  as  collaterals  to  the  mortgage  debt,  but  af- 
ter they  fell  due,  the  mortgagee  received  fifteen  per  cent,  interest 
thereon  until  they  were  fully  paid,  it  was  held  that  the  mortgagee 
made  the  notes  his  own  from  and  after  the  time  they  respectively  fell 
due,  and  that  he  should  account  for  the  sums  due  upon  them  at  these 
times,  and  was  not  accountable  for  extra  interest  received  by  him 
thereon.  The  risk  of  loss  iii  consequence  of  the  extension  of  the 
time  of  payment  having  been  borne  by  the  mortgagee,  he  ought  to 
receive  the  benefits  therefrom.     Id.,  186 

Mortgages-.  An  incident  of  the  debt;  assignment  of  debt  carries  the  mortgage. 

The  mortgage  is  only  an  incident  of  the  debt,  and  the  assignment  of  the 

debt,  in  equity,  carries  with  it  the  benefit  of  the  security.    Wayman  v. 

Cochrane,  152;  Wayman  v.  Crazier,  156 

Payment  of  debt  discharges  mortgage. 
The  payment  or  discharge  of  the  debt  satisfies  the  mortgage.     Id.,  152; 
Wayman  v.  Crozier,  156 

Effect  of  reducing  debt  to  judgment. 
When  the  debt  has  been  changed  to  a  judgment,  the  mortgage  then  is 
changed,  in  effect,  to  a  security  for  the  payment  of  the  judgment. 
Id.,  152 ;  Wayman  v.  Crozier,  156 

Same:    Satisfaction  of  judgment  discharges  mortgage. 
The  satisfaction  of  the  judgment  by  the  payment  of  the  sum  recovered, 
with  six  per  cent,  interest  per  annum,  would  discharge  the  mortgage. 
Id.,  152;    Wayman  v.  Crozier,  156 


Same;   Assignment  of  judgment  transfers  mortgage. 

The  assignment  of  the  judgment  would  be  an  equitable  transfer  of  both 
the  judgment  and  the  mortgage.     Id.,  152;  Wayman  v.  Crozier,      156 

See  Estoppel.    Chattel  Moiitgages. 


MUNICIPAL  CORPORATIONS. 

Effect  of  recognition  by  subsequent  enactments. 

Where  a  municipal  corporation  has  been  recognized  by  enactments  of 

the  general  assembly,  all  inquiry  into  the  original  organization  of 

the  corporation  is  precluded.     Jameson  v.  The  People,  16  111.,  257, 

followed.    The  People  v.  Farnharn.  562 

Pi  esumptions  from  user  and  acquiescence  by  the  public. 
Municipal  corporations  are  created  for  the  public  good  —  are  demanded 
by  the  wants  of  the  community;  and  the  law,  after  long  continued  use 
of  corporate  powers,  and  the  acquiescence  of  the  public  in  them, 
will  indulge  in  presumptions  in  support  of  their  legal  existence. 
Jameson  v.  The  People,  16  111.,  257  followed.     Id.,  562 

Legislative  recognition  of  a  town  confirms  its  boundaries. 
A  subsequent  recognition  by  enactment  by  the  general  assembly,  of  the 
existence  of  a  town  as  a  municipal  corpora  ion,  will  operate  to  con- 
firm the  boundaries  of  the  town  as  fixe  1  by  oidinance  adopted  by  the 

897 


620  INDEX. 


board  of  trustees,  and  over  the  territory  included  within  which  they 
have  claimed  and  exercised  jurisdiction,  as  well  as  other  matters  of 
jurisdiction.     Id.,  562 

Duty  of  city  in  respect  to  repairing  bridges  etc.,  over  canals  within  the  corpo- 
rate limits. 
Canal  trustees  cannot,  by  building  a  bridge  over  a  canal  within  an  in- 
corporated city,  impose  upon  the  city  the  burden  of  keeping  it  in  re- 
pair. The  legal  obligation  of  a  city  to  repair  highways,  streets,  side- 
walks and  bridges  within  its  corporate  limits,  is  one  voluntarily  as- 
sumed  by  its  corporate  authorities,  and  relates  to  such  as  are  opened 
or  constructed,  or  allowed  to  be  opened  or  constructed,  under  its 
authority,  and  those  which  its  officers  assume  control  over  for  that 
purpose.  Until  the  city  assumes  control  over  a  bridge  erected  with- 
out its  assent  or  authority,  it  is  not  liable  for  its  not  being  kept  in 
repair.     City  of  Jolietv.  Verley.  58 

Obligation  of  cities  in  respect  to  approaches  to  bridges. 
A  city  is  under  no  legal  obligation  (although  it  may  be  under  a  political 
obligation),  for  the  convenience  of  its  citizens,  to  make  approaches 
to  a  bridge  built  over  a  canal  within  its  limits  by  the  canal  trustees, 
But  so  long  as  the  canal  trustees  do  not  object,  the  city  has  ample 
authority  to  make  such  approaches  and  exercise  control  over  them; 
and  if  the  city,  in  the  exercise  of  its  authority,  undertakes  to  make 
passage  ways  to  such  bridge,  it  is  its  duty  so  to  exercise  its  authority 
as  not  to  endanger  the  lives  or  limbs  of  its  inhabitants.     Id.,  58 

If  stone  steps  leading  from  an  abutment  of  such  a  bridge  are  so  situated 
that  no  approach  can  be  made  which  will  be  safe  for  the  passage  of 
travelers,  it  is  a  gross  violation  of  duty  on  the  part  of  the  city  to  un- 
dertake to  make  one.  If  the  city  cannot  construct  works  so  that  they 
will  be  safe  and  secure,  it  is  its  duty  to  let  them  alone.    Id.,  58 

Railings  to  approaches  to  bridge;  negligence. 
Where  a  city  constructed  a  narrow  passage-way  for  foot  passengers  from 
a  street  sidewalk  to  the  walk  on  a  bridge  built  by  canal  trustees  over 
a  canal  within  the  city,  such  passage-way  having  no  railing  or  guards 
for  the  protection  of  travelers,  and  running  along  a  precipice  of  twelve 
feet,  where  a  misstep  or  the  slightest  accident  might  precipitate  the 
traveler  therefrom :  Held,  that  the  city  was  grossly  derelict  in  its  duty 
in  constructing  the  passage-way  without  sufficient  guards  for  the  pro- 
tection of  travelers  thereon;  and  it  was  not  regarded  material  whether 
the  expense  of  rendering  the  walk  safe  would  have  been  large  or 
trifling,  as  the  city  should  have  forborne  to  construct  the  walk,  if  is 
could  not  incur  the  expense  of  making  it  safe.    Id.,  58 

Liable  for  neglect  to  keep  approach  in  repair. 
The  approach  to  the  bridge  in  this  case  was  made  of  boards  or  planks 
which  had  become  loose  and  warped,  so  that  a  step  upon  them  was 
not  firm ;  it  was  so  narrow  that  two  persons  could  not  conveniently 
pass  over  it  abreast;  the  bridge  with  which  it  connected  was  some- 
what higher  than  the  approach  or  walk  so  made  by  the  city,  and  one 
or  two  steps  led  down  from  the  bridge  to  the  walk ;  from  the  walk  at 
the  abutment  at  this  end  of  the  bridge,  a  flight  of  stone  steps  ex- 
tended down  to  the  canal  bank,  a  distance  ot  ten  or  twelve  feet,  and 
the  walk  was  unprotected  by  railings  or  guards.  The  plaintiff,  who 
had  just  crossed  the  bridge  and  was  descending  the  steps  to  said 
walk,  caught  her  dress  upon  a  nail  in  the  bridge,  and  when  she 
turned  around  to  disengage  it.  having  stepped  down  upon  one  of  the 
two  loose  and  warped  planks  composing  the  walk,  the  plank  tipped 
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and  she  was  precipitated  down  said  flight  of  stone  steps,  receiving 
considerable  injury:  Held,  that  there  having  been  no  want  of  care 
or  prudence  on  the  part  of  the  plaintiff,  the  city  was  liable  for  such 
injury.     Id.,  58 

General  rule  as  to  liability  for  loss  resulting  from  accident  and  a  defect  in 
road. 
Where  the  loss  is  the  combined  result  of  an  accident  and  of  a  defect  in 
the  road,  and  the  damage  would  not  have  been  sustained  but  for  the 
defect,  although  the  primary  cause  be  a  pure  accident,  yet,  if  there 
be  no  fault  or  negligence  of  the  plaintiff,  if  the  accident  be  one 
which  common  prudence  and  sagacity  could  not  have  foreseen  and 
provided  against,  the  town  is  liable,     id.,  58 


NEGLIGENCE. 
See  Municipal  Corporations. 

NEW  TRIAL. 

On  ground  of  excessive  damages  in  actions  of  tort. 
Apart  from  the  principle  that  courts  seldom  disturb  verdicts  on  the 
ground  of  excessive  damages,  after  three  trials  having  the  same  re- 
sult, it  must  be  a  very  strong  case  indeed  in  which  the  supreme  court, 
in  an  action  grounding  wholly  in  damages,  will  interpose  to  set  the 
verdict  aside.    Moss  v.  Innis.  487 

A  verdict  should  not  be  disturbed  on  account  of  excessive  damages  in 
cases  of  tort,  unless  it  is  probable  from  the  amount  of  damages  as- 
sessed that  the  jury  has  acted  under  the  influence  of  prejudice  or 
passion     Id.,  487 

In  ejectment,  by  virtue  of  statute. 
Where,  in  an  action  of  ejectment,  the  jury  returned  a  verdict  on  April 
13,  1858,  as  follow:  "  We.  the  jury,  find  for  the  defendant;"  and  it  was 
thereupon  "  ordered  and  adjudged  by  the  court  that  the  defendant  re- 
cover of  the  said  plaintiff  the  costs  and  charges  about  his  suit  ex- 
pended, and  that  execution  issue  therefor;"  and  at  the  February 
term,  1860,  a  motion  was  made  by  the  plaintiff  that  said  verdict  hav- 
ing first  been  reduced  to  proper  form,  the  court  render  final  judg- 
ment thereon;  the  motion  for  final  judgment  was  overruled;  but  an 
order  was  made  that  the  clerk  amend  the  record  and  put  the  verdict 
in  proper  form ;  whereupon  the  plaintiff  paid  up  the  costs  and  moved 
to  set  aside  the  amended  verdict,  and  for  a  new  trial  under  the  statute: 
Held,  that  such  motion  should  have  been  allowed.  Shackelford  v.  Bai- 
ley. 387 

Motion  for  on  ground  of  absence  of  a  material  witness;  newly  discovered  tes- 
timony;  affidavit. 
A  motion  for  a  new  trial,  founded  on  the  absence  of  a  material  witness, 
or  upon  newly  discovered  testimony,  should  be  supported  by  the  affi- 
davits of  the  witnesses  by  whom  it  is  proposed  to  prove  the  facts  re- 
lied upon,  or  some  excuse  should  be  shown  for  not  obtaining  them. 
Cowan  v.  Smith,  416 
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NON  PROS. 

Effect  of  judgment  of. 

Where,  in  an  action  by  the  holder  against  the  maker  of  a  check,  the  de- 
claration contained  two  special  counts  upon  the  check,  and  the  com- 
mon counts;  and  the  defendant  pleaded  the  general  issue  to  the  whole 
declaration  (to  which  a  similiter  was  added),  and  also  a  special  plea 
in  bar  to  the  two  special  counts;  and,  the  plaintiff  failing  to  reply- 
within  the  time  required  by  rule  of  court,  a  judgment  was  entered 
that  defendant,  as  to  the  two  special  counts,  go  without  day :  Held,  that 
this  was  a  non  pros,  as  to  said  special  counts,  the  only  effect  of  which 
was  to  turn  the  plaintiff  out  of  court  as  to  the  cause  of  action  non 
prossed,  leaving  him  at  liberty  to  proceed  for  its  recovery  precisely 
as  though  the  counts  non prossed  Wad  never  been  filed;  and  therefore, 
that  the  default  in  not  replying  to  said  plea  did  not  create  a  bar  to  a 
recovery  under  the  common  counts  upon  the  check  described  in  said 
special  counts.    Howes  v.  Austin,  396 

May  be  taken  as  to  part  of  a  cause  of  action. 

A  judgment  of  non  pros,  may  properly  be  taken  as  to  a  part  of  a  cause  of 
action,  or  as  to  one  or  more  counts  of  a  declaration,  instead  of  the 
whole  declaration.    Id.,  390 

Effect  where  the  cause  of  action  is  entire. 
As  to  what  the  effect  would  be  of  a  nonpros,  of  a  part  of  an  entire  indi- 
visible cause  of  action,  qucere.     Id.,  396 


PARTIES. 

Wife  of  lessee  not  a  proper  party  to  suit  of  forcible  detainer. 
The  wife  of  the  lessee  is  neither  a  necessary  nor  even  a  proper  party  to 
an  action  of  forcible  detainer  brought  by  the  lessor  to  recover  posses- 
sion of  the  demised  premises,  where  the  lessee  holds  over  after  the  ex- 
piration of  his  term.    Booker  v.  Anderson,  66 


PARTNERSHIP. 


Each  partner  an  agent  of  the  rest. 
The  constitution  of  a  partnership  furnishes  a  presumption  that  each  in- 
dividual partner  is  an  agent  of  the  rest;  and  this  applies  to  a  promis- 
sory note  executed  by  one  partner  in  the  name  of  the  firm.     Vennum 
v.  Davis,  568 


See  Agekcy. 


PAYMENT. 

Cfa  bill  of  exchange  by  means  of  a  check. 
The  bare  reception  of  a  check  from  the  drawee  of  a  bill  for  the  amount 
of  the  bill,  will  not,  ordinarily,  be  considered  as  a  payment,  but  only 

as  a  means  of  payment.    Strong  ».  King,  9 

And  this  is  the  rule,  whether  the  bill  is  surrendered  to  the  drawee  at  the 
400 
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time  of  receiving  the  check,  or  is  retained  by  the  holder  until  pay- 
ment is  consummated.    Id.,  9 

Check  may  be  shown  to  have  been  received  as  payment. 
Although  the  bare  reception  of  a  check  will  not,  usually,  be  considered 
as  a  payment,,  but  simply  as  a  means  of  obtaining  payment,  still  it 
may  be  shown  that  the  check  was,  in  fact,  received  as  absolute  pay- 
ment.   Id.,  9 

What  is  a  sufficient  showing  that  a  cheek  was  received  as  payment. 

That  fact  may  be  established  by  showing  an  express  agreement  to  that 

effect,  or  by  showing  such  circumstances  as  will  satisfy  the  mind 

that  such  was  the  understanding  of  the  parties  at  the  time  the  check 

was  taken.     Id.,  ,  9 

Appropriation  by  putting  the  check  into  circulation. 
If  the  holder  of  the  check  appropriates  it  to  his  own  use,  by  putting  it 
into  circulation,  it  then  becomes  a  payment  of  the  bill  for  which  it 
was  received.     Id.,  9 

By  depositing  the  same  in  a  bank. 

If  a  banker  receives  a  check  as  and  tor  so  much  money,  and  gives  the 

depositor  credit  therefor,  such  an  act  is  an  appropriation  of  the  check 

by  the  holder,  and  operates  as  a  payment  of  the  bill  for  which  it  was 

received,  from  the  moment  the  deposit  was  made.    Id.,  9 

And  from  that  time  the  check  becomes  the  absolute  property  of  the  bank- 
er with  whom  it  is  deposited,  and  the  bill  ceases  to  exist,  and  cannot 
be  revived  except  by  the  agreement  of  all  the  parties  who  would  be 
affected  thereb}'.    Id.,  9 

Deposit  for  collection,  not  payment. 
But  the  holder  of  a  check  may  as  well  employ  his  banker  as  an  agent  to 
collect  it,  as  any  other  person,  and  if  the  holder  deposits  the  check 
with  his  banker  for  collection,  such  deposit  is  precisely  the  same  in 
its  legal  effect,  as  handing  Mie  check  to  a  messenger  for  the  same  pur- 
pose, and  will  not  operate  as  a  payment  of  a  bilffor  which  the  check 
was  taken.    Id.,  9 

By  maker  of  note  to  intermediate  indorser. 
At  the  common  law,  if  the  maker  paid  the  note  to  an  intermediate  in- 
dorser, while  in  his  hands,  at  or  after  its  maturity,  that  might  be  a 
good  payment,  and  available  to  the  maker  in  the  hands  of  any  one  to 
whom  it  might  subsequently  be  assigned;  but  it  would  not  then  come 
within  the  provisions  of  the  statute  (Rev.  Stat.,  1845,  p.  385,  sec.  8). 
Dictum  in  Root  v.  Irwin,  18  111.,  148,  per  Caton,  C.  J.,  approved. 
Favorite  v.  Lord,  142 


PLEADING  AT  LAW. 

Declaration  upon  replevin  bond. 
See  this  case  for  a  form  of  declaration  in  debt  upon  a  replevin  bond  held 
upon  demurrer,  to  be  sufficient.    Hopkins  v.  Ladd,  178 

Special  plea  amountiug  to  the  general  issue. 

Where  to  a  declaration  upon  a  subscription  of  a  certain  sum  in  aid  of  a 
university  payable  when  a  building  worth  a  certain  sum  should  be 
Vol.  XXXV.  —  26  401 
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erected,  provided  it  was  erected  within  a  certain  time,  the  defendant 
pleaded  specially  that  the  only  cause  of  action  was  on  the  subscription 
paper  counted  on,  aud  that  said  condition  had  not  been  complied 
with:  Held,  that  as  there  was  nothing  in  the  plea  that  the  plaintiff 
was  not  bound  to  prove  under  the  general  issue,  it  was  bad  on  special 
demurrer  as  amounting  to  the  general  issue.  Johnston  v.  Ewing  Fe- 
male University,  518 

Foreign  law  as  a  defense  must  be  specially  pleaded. 
When  a  foreign  law  is  relied  upon,  either  for  the  recovery  of  a  right,  or 
as  a  defense,  the  law  must  be  pleaded  aud  proved  as  any  other  fact. 
Chumasero  v.  Gilbert,  21  111.,  293,  approved.    Mason  v.  Dousay,      424 

Cross-demands  of  maker  against  payee,  in  suit  by  indorsee,  not  to  be  pleaded 
as  a  setoff. 
Where  the  note  sued  on  by  an  indorser  was  transferred  after  due,  the 
maker,  in  setting  up,  as  a  defense,  a  cross-demand  held  by  him  against 
the  payee  before  he  assigned  the  note,  should,  as  it  seems,  plead 
specially  under  the  statute,  the  demand  to  be  used  as  a  defense,  or  so 
much  thereof  as  may  be  necessary,  and  not  plead  a  setoff.  Favorite  v. 
Lord,  143 


PLEADING  IN  CHANCERY. 

What  the  stating  pari  should  narrate. 
The  stating  part  of  a  bill  in  equity  should  narrate  the  facts  and  circum- 
stances upon  which  the  complainant  seeks  relief,  and  to  sustain  the  bill 
they  must  be  such  as  entitle  him  to  the  relief  sought.  The  bill  should 
contain  no  unnecessary  allegations.    Barnard  v.  Cushman,  451 

If  an  allegation  is  one  that  in  no  manner  tends  to  establish  the  com- 
plainant's  right,  and  is  of  no  benefit  to  the  defendant,  no  good  reason 
requires  it  to  be  made.  The  complainant  may  make  such  allegations 
as  tend  to  establish  his  right,  and  the  defendant  may  insist  upon  such 
as  he  is  entitled  to  for  his  own  benefit  and  advantage.    Id.,  451 

What  a  bill  to  redeem  from  a  mortgage  should  allege;  offer  of  payment 
Where  the  complainant  seeks  as  grantee  of  the  equity  of  redemption  to 
redeem  from  a  mortgage,  and  states  in  his  bill  the  existence  of  the 
mortgage,  and  that  he  is  the  owner  of  the  equity  of  redemption,  these 
facts  are  all  that  are  required  to  give  him  a  prima  facie  right  to  re 
deem.  He  is  not  required  to  offer  to  pay  the  money  due  before  filing 
his  bill,  or  to  make  any  allegation  of  such  an  offer.  Nor  need  he  of- 
fer in  and  by  his  bill  to  pay  the  amount  due  on  the  mortgage.  Id.,  451 

The  complainant  in  a  bill  to  redeem  may  entitle  himself  to  costs  and  to 
a  suspension  of  interest,  by  a  proper  tender  of  the  amount  due  be- 
fore the  commencement  of  suit;  and,  under  such  circumstances,  to 
show  his  right  to  relief  in  those  respects,  the  allegation  of  an  offer  to 
pay  the  money  due  before  filing  the  bill,  would  be  a  material  one,  but 
not  otherwise.    Id.,  451 

Defendant  cannot  both  demur  to  and  answer  the  same  allegation. 
A  de5endant  in  chancery  cannot  both  demur  to  and  answer  the  same  al- 
legations at  one  time.     After  answer  it  is  too  late  to  demur,  unless  the 
answer  is  first  withdrawn.    Brill  v.  Stiles,  305 
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PLEADINGS  AND  EVIDENCE. 

Variance. 
In  an  action  of  ejectment  for  land  lying  in  range  live  west,  a  deed  pur- 
porting to  convey  land  lying  in  range  five  east,  is  inadmissible,  al- 
though in  other  respects  the  descriptions  are  similar,  since  it  cannot 
by  any  possibility  be  the  same  land.    Shackelford  v.  Bailey,  387 

Variance  between  note  described  in  mortgage  and  the  instrument  produced 
on  the  hearing  of  a  foreclosure  bill 
Where  a  copy  of  the  mortgage  was  attached  to  and  made  a  part  of  a  fore- 
closure bill;  and  the  instrument  purporting  to  be  secured  and  de- 
scribed in  the  mortgage  was  a  promissory  note  dated  August  14, 1858, 
for  the  sum  of  $2,500,  and  payable  April  1,  1860,  by  draft  on  some 
banking  house  in  the  city  of  New  York,  current  rate  of  exchange,  and 
interest  at  ten  per  cent.,  payable  in  the  city  of  New  York  on  the  first 
day  of  April  annually  in  like  manner  with  the  principal;  but  the  in- 
strument produced  at  the  he  ding  was  an  obligation  under  seal  in  the 
penalty  ot  $5,000,  conditioned  for  the  payment  of  $2,500,  April  1,  1860, 
by  draft  on  some  solvent  bank  in  the  city  of  New  York,  to  be  sent  to 
the  obligee,  with  interest  at  ten  per  cent,  payable  on  the  first  day  ot 
April  annually,  in  like  manner  with  the  principal :  Held,  that  the  in- 
struments were  of  a  different  nature,  and  the  decree  of  the  court  be- 
low for  a  foreclosure  was  reversed.     Moore  v.  Titman,  310 

Recovery  under  common  counts  in  assumpsit  in  case  of  variance  between  evi- 
dence and  the  special  counts. 
Where  the  plaintiff,  besides  declaring  upon  the  common  counts  in  as- 
sumpsit, also  declared  specially  upon  a  contract  under  which,  as  it 
was  alleged,  thirteen  steers  were  delivered  to  defendant,  to  be  fattened 
until  a  certain  day,  when  they  were  to  be  redelivered,  and  the  defend- 
ant to  be  paid  for  feeding  them;  and  the  breach  assigned  was  that 
defendant  did  not  deliver  them  at  the  time  agreed  on,  or  at  any  other 
time,  but  sold  them ;  and  the  evidence  showed  twelve  head  of  cattle 
to  have  been  received  by  defendant  under  the  agreement,  and  by  him 
converted  into  money:  Held,  that  even  if  there  was  a  variance  be- 
tween the  evidence  and  the  special  count,  a  recovery  might  be  had 
under  the  count  for  money  had  and  received.  The  object,  usually,  in 
adding  the  money  counts  is  to  avoid  the  effect  of  a  variance  under  the 
special  counts.    Staat  v.  Evans,  455 

Check  admissible  under. 
A  check  is  admissible  in  evidence  in  an  action  of  assumpsit  by  the  holder 
against  the  maker,  under  the  common  counts.    Howes  v.  Austin,    396 

Recovery  under  common  counts  for  the  consideration  of  a  lost  note. 
Where  in  an  action  by  the  payee  of  a  note  alleged  to  be  lost,  sufficient 
proof  of  its  loss  is  made,  the  plaintiff  may  recover  on  the  common 
count  for  the  consideration  of  the  note,  as  for  goods  sold  and  deliver- 
ed., etc.,  if  the  declaration  contains  a  common  count  applicable  to 
such  consideration ;  and  the  loss  of  the  note  will  stand  in  place  of  its 
surrender.     McMillan  v.  Bethold,  250 

In  an  action  upon  guaranty  of  performance  of  covenants  in  lease,  execution  of 
lease  not  in  issue  unless  denied  on  oath. 
In  an  action  upon  a  guaranty  of  the  performance  of  the  covenants  of  a 
lease,  the  guaranty  being  indorsed  upon  the  lease,  although  there  are 
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technically  two  instruments  on  which  the  suit  is  brought,  practically 
there  is  but  one  to  which  the  practice  act  applies,  and  no  proof  of  the 
execution  of  either  is  necessary,  unless  the  execution  is  denied  on  oath. 
Otto  v.  Jackson,  349 


POUNDMASTERS'  SALES. 

Validity  of,  must  be  established  by  purchaser  claiming  thereunder. 
A  person,  who  has  purchased  an  animal  at  a  sale  made  by  a  poundmas- 
ter  under  a  town  ordinance,  when  sued  by  the  former  owner  for  its 
recovery,  must  establish  the  validity  of  the  sale  by  showing  the  au- 
thority of  the  poundmaster  to  seize  the  property  and  make  the  sale ; 
such  authority  cannot  be  presumed,  and  the  mere  proof  of  the  sale, 
without  proof  that  the  animal  was  in  that  situation  which  the  ordi- 
nance had  designated  to  authorize  the  poundmaster  to  make  the  seiz- 
ure and  sale,  will  not  suffice.     Glark  v.  Lewis,  417 

Of  animals  found  running  at  large. 

Under  a  town  ordinance  authorizing  the  taking  up  and  sale,  after  ten 
days'  notice,  of  certain  animals  found  going  at  large  in  the  town  dur- 
ing a  certain  part  of  the  year,  the  poundmaster  has  no  authority  to  act 
unless  the  animal  was  running  at  large,  and  at  a  time  prohibited  by 
the  ordinance.  If  it  was  not  at  large  when  taken  up  by  himself  or 
others,  by  detaining  the  property  he  becomes  a  trespasser;  and  the 
act  of  impounding  being  in  such  case  unauthorized  and  illegal,  a 
purchaser  at  his  sale  would  acquire  no  title  to  the  property.    Id.,  417 

Notice  of  sale. 
Where  such  ordinance  requires  that  not  less  than  ten  days'  notice  shall 
be  given  before  a  sale  of  the  animals  impounded  shall  be  made,  this  is 
an  essential  prerequisite  to  the  validity  of  such  a  sale,  and  cannot  be 
dispensed  with  by  the  officer.  An  abridgment  of  the  time  for  the 
shortest  period  will  avoid  the  sale.    Id.,  417 

Animals  impounded  must  be  sold  separately. 
The  poundmaster  has  no  right  to  sell  two  impounded  animals,  belonging 
to  different  owners,  together  on  the  same  bidding;  but  must  offer  and 
sell  them  separately.    Id,,  417 


PRACTICE. 

Dilatory  motions;  waiver  by  appearance. 
Where  a  party  was  sued  before  a  justice  of  the  peace  in  an  action  of 
debt  for  obstructing  a  public  highway,  and  a  judgment  rendered 
against  him,  from  which  he  appealed  to  the  county  court,  where,  af- 
ter moving  for  and  obtaining  a  continuance  of  the  cause,  at  the  next 
term  the  appellant  moved  to  dismiss  the  cause  for  want  of  a  com- 
plaint in  writing  filed:  Held,  that,  if  a  written  complaint  on  oath 
was  necessary,  the  appellant  waived  it  by  appearing  in  the  cause  and 
moving  for  a  continuance.  The  motion  to  dismiss  being  of  a  dilatory 
character,  should  have  been  entered  at  the  earliest  moment.  Clifford 
v.  Town  of  Eagle,  444 

Plea  amounting  to  general  issue,  how  objected  to. 
Where,  in  an  action  of  ejectment,  the  defendant  pleaded  the  general 
issue,  and  a  special  plea  asserting  a  homestead  right  in  the  premises, 
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which  special  plea  the  defendant,  upon  the  trial,  after  the  jury  were 
sworn,  moved  to  strike  from  the  files  as  amounting  to  the  general 
issue,  which  being  overruled,  a  demurrer  was  allowed  to  be  filed 
thereto,  and  sustained  by  the  court:  Held,  that  it  was  a  matter  of 
perfect  indifference  whether  the  court  entertained  a  motion  to  strike 
out  the  special  plea,  or  sustained  a  demurrer  to  it,  as  it  had  no  proper 
place  in  the  action  on  trial.    Johnson  v.  Adleman,  265 

Objection  to  evidence,  to  be  available  on  appeal,  must  be  taken  specifically  in 
court  below. 
Where  a  sheriff's  deed,  not  under  seal,  is  offered  and  received  in  evidence 
in  the  court  below  against  objections,  not,  however,  directed  to  the 
fact  that  is  not  under  seal,  the  objection  that  it  is  not  sealed  will  not 
be  allowed,  where  it  is  made  for  the  first  time  in  the  appellate  court 
Id.,  265 

Waiver  by  defendant  of  right  to  judgment,  as  in  case  of  nonsuit,  where  de- 
claration is  not  duly  filed. 

Under  the  statute  (Rev.  Stat.,  1845,  p.  414,  sec.  8)  providing  that,  "  if  no 
declaration  shall  be  filed  ten  days  before  the  second  term  of  the  court, 
the  defendant  shall  be  entitled  to  a  judgment,  as  in  case  of  a  nonsuit," 
although  the  right  to  the  judgment  so  provided  for,  where  the  declar- 
ation is  not  so  filed,  is  one  which  may  be  waived,  unless  waived,  the 
defendant  is  entitled  to  such  judgment;  and  he  should  at  least  have 
an  opportunity  to  be  heard  before  he  is  to  be  considered  as  having 
waived  the  right.    Pratt  v.  Orimes,  164 

Same:   Error  in  such  case  to  take  judgment  by  default,  without  rule  to  plead, 
wltere  the  record  shows  no  waiver. 

When,  therefore,  the  declaration  was  not  filed  within  the  limited  time, 
and  after  it  was  filed  and  judgment  was  rendered  against  the  defend- 
ant by  default,  without  taking  any  rule  requiring  him  to  plead,  and 
without  any  notice  to  him,  and  the  record  showed  no  waiver  of  the 
defendant's  right  to  have  the  suit  dismissed,  the  entry  of  such  judg- 
ment, without  service  of  a  rule  to  plead,  was  held  to  be  error,  the  de- 
fendant, under  the  circumstances,  not  being  in  default.     Id.,  164 

Ordinarily  a  party,  who,  without  any  rule,  fails  to  plead  according  to 
the  practice  of  the  court,  is  in  default;  but  a  party  who  is  not  required 
to  plead  cannot  justly  be  said  to  be  in  default  for  not  so  doing.     Id., 

164 

Motion  to  set  aside  judgment  by  default,  on  ground  that  suit  was  brought 
without  authority. 
A  motion  by  defendant  to  set  aside  a  judgment  for  the  reason  that  suit 
was  brought  without  the  authority  of  the  plaintiff  is  of  a  dilatory 
character,  and  cannot  be  entertained  after  a  default.  The  defendant 
should  appear  and  make  the  motion  on  the  day  he  was  summoned  to 
appear,  and  in  apt  time  on  that  day.    Reed  v.  Gurry,  536 

When  a  default  should  be  set  aside. 
On  an  affidavit  of  merits,  a  default  is  usually  set  aside,  if  a  good  defense 
on  the  merits  exists,  and  the  party  has  been  diligent  in  preparing  it. 
Id.,  536 

Counter  affidavit  may  be  filed  in  a  motion  to  vacate  judgment  by  default. 
The  court  may  properly  permit  a  counter  affidavit  to  be  filed  by  th 
plaintiff  in  opposition  to  a  motion  to  vacate  a  judgment  by  default, 
on  the  ground  that  the  suit  was  brought  without  the  authority  of 
the  plaintiff.    Id.,  "53d 
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Summons  not  required  to  be  marked  "filed "  to  warrant  a  default. 

Where  a  summons  is  served  on  the  defendant  in  due  time,  according  to 
law,  duly  presented  to  the  court  upon  taking  a  default  against  him, 
and  passed  to  the  clerk  to  be  filed,  the  fact  that  it  is  not  marked  "  filed  " 
by  the  clerk,  is  no  ground  for  setting  aside  the  judgment.  By  show- 
ing the  summons  to  the  court,  and  placing  it  in  the  hands  of  the 
clerk,  the  plaintiff  performs  every  duty  required  of  him  in  respect  to 
it,  and  if  the  clerk  loses  it  afterwards,  the  plaintiff  should  not  lose  his 
judgment  thereby.    Id.,  536 

Filing  papers  nunc  pro  tunc. 
The  clerk  of  a  circuit  court  has  no  right  to  file  the  summons  in  a  cause 
nunc  pro  tunc,  without  leave  of  the  court.    Id.,  536 

Verbal  stipulation  to  postpone  trial. 

A  court  is  not  bound  to  notice  and  enforce  a  verbal  agreement,  made 

out  of  court  between  the  attorneys  in  a  cause,  to  postpone  the  trial  o^ 

the  same;  and  if  attorneys  or  parties  violate  such  an  agreement,  there 

is  no  remedy.    Oliver  v.  Hart.,  55 

Reinstatement  of  cause  dismissed  in  violation  of  verbal  agreement. 

Where,  however,  there  is  a  verbal  agreement  between  the  attorneys  in  a 
cause  to  postpone  the  trial  of  the  same,  and  the  cause  is  dismissed 
for  want  of  prosecution  on  the  motion  of  the  attorney  of  one  of  the 
parties,  pending  such  agreement,  the  facts  upon  being  brought  to  the 
notice  of  the  court  would  justify  the  court  in  reinstating  the  cause. 
Id.,  51 

Assessment  of  damages  in  Court  of  Common  Pleas  of  Aurora. 
The  Court  of  Common  Pleas  of  the  city  of  Aurora  is,  under  the  statute 
(Spec.  Laws  1857,  392,  sec.  1 ;  Scates'  Comp.,  639),  authorized  to  assess 
damages  on  judgments  by  default,  without  a  jury.    Miles  v.  Goodwin, 

53 
Assessment  of  Damages  in  circuit  court  of  Kendall  county. 

Under  the  act  of  Feb.  16.  1857  (Sess.  Laws,  p.  29),  and  the  act  of  Feb.  18, 
1859  (Sess  Laws,  p.  58),  authorizing  the  court,  without  a  jury,  to  as- 
sess damages  in  all  cases  of  default,  the  circuit  court  of  Kendall 
county  is  authorized  in  an  action  upon  a  replevin  bond,  to  assess  the 
plaintiff's  damages  upon  judgment  in  his  favor  upon  demurrer  ad- 
hered to  by  the  defendant,  without  the  intervention  of  a  jury,  even 
where  the  defendant  objects  to  such  assessment  of  damages  without 
a  jury.    Hopkins  v.  Laddy  178 

Circuit  Court  of  Kane  County;  Act  of  February  16,  1857,  regulating  the 
practice  of. 
The  act  of  February  16, 1857  (Scates'  Comp  ,  638),  entitled  "  An  act  to  re- 
gulate the  practice  in  the  thirteenth  judicial  circuit,"  at  the  time  of 
passing  of  which  there  was  no  court  for  that  circuit  and  no  practice  of 
that  circuit,  as  such,  to  be  regulated,  must  be  construed  as  one  to  re- 
gulate the  practice  of  the  circuit  courts  of  the  several  counties  con- 
stituting that  circuit,  of  which  Kane  county  was  one,  the  same  as  if 
they  had  been  mentioned  by  name,  instead  of  being  designated  by  a 
general  description  including  Kane.  The  practice  brought  into  ex- 
istence by  that  act  was  the  practice  of  the  courts  for  these  counties. 
Middlcton  v.  White,  114 

Same.     Act  of  February  16,  1861. 
The  act  of  February  16,  1861  (Sess.  Laws,  1861,  102),  creating  the  twenty. 
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eighth  judicial  circuit,  and  which  provided  that  it  should  be  com- 
posed of  the  counties  of  Kane  and  Du  Page,  having  been  passed  for 
the  purpose  of  creating  a  new  judicial  circuit,  aud  not  in  terms  re- 
pealing  the  law  regulating  the  practice  theretofore  existing  in  Kane 
county,  and  not  being  necessarily  inconsistent  with  its  provisions, 
did  not  deprive  the  circuit  court  of  Kane  county  of  any  of  the  powers 
Which  it  had  before  its  passage.     Id.,  114 

Entry  of  judgment  by  confession  in,  before  clerk  in  vacation. 
The  second  section  of  the  act  of  February  16,  1857,  authorized  the  entry 
of  judgment  by  confession  in  the  circuit  court  of  Kane  county  before 
the  clerk,  in  vacation,  and  said  circuit  court  not  having  been  de- 
prived of  any  of  its  powers  by  the  act  of  February  16,  1861,  the  clerk 
had  power  thereafter  to  enter  judgment  in  vacation.    Id.,  114 

See  Abatement. 


PRACTICE  IN  CHANCERY. 

Signature  to  answer,  how  and  when  to  be  impeached. 

The  genuineness  of  the  signature  of  a  party  to  an  answer  and  cross-bill 
should  be  raised  by  affidavit  and  application  for  the  proper  rule  in 
the  court  below,  and  cannot  be  raised  for  the  first  time  upon  appeal. 
Williams  o.  Butler,  544 

Objections  to  evidence  in  chancery  when  to  be  taken. 
Objections  to  the  admissibility  of  testimony  not  made  at  the  hearing 
are  considered  as  waived,  and  will  not  be  noticed  in  the  appellate 
court.    Phy  v.  Clark,  377 

And  this  is  so,  although,  when  the  deposition  is  taken,  an  objection  is 
made  before  and  noted  by  the  master.  The  objection  must  also  be 
made  to  the  reading  of  the  deposition  on  the  hearing,  and  must  be 
shown  in  the  record.     Id.,  377 

Bill  retained  for  amendment  upon  sustaining  demurrer  thereto. 
Where  a  bill  in  equity  should  contain  an  offer  to  pay  the  amount  due,  and 
a  demurrer  is  sustained  thereto  on  the  ground  of  the  insufficiency  of 
the  allegation  of  such  offer,  the  bill  should  not  be  dismissed,  but 
should  be  retained,  with  the  liberty  to  amend  the  offer  made  therein. 
Barnard  v.  Gushman,  451 

Motion  to  dismiss  bill  for  want  of  equity. 
The  equity  of  a  bill  can  only  be  questioned  on  demurrer  or  on  the  hear- 
ing.   Whether  a  bill  shows  a  right  to  relief  can  not  be  determined 
upon  motion.    Brill  v.  Stiles,  305 

Where,  after  answer  filed  and  replication  thereto,  the  defendant  moved 
the  court  to  dismiss  the  bill  for  want  of  equity,  which  motion  was 
allowed  and  a  decree  entered  accordingly,  it  was  held,  that  this  mo- 
tion could  only  be  considered  as  an  oral  demurrer,  and  that  defendan. 
by  interposing  his  answer  to  the  bill  had  waived  the  right  to  demur. 
The  cause  should  have  been  set  down  for  hearing  upon  bill,  answer, 
replication  and  proofs.    Id.,  305 

Stating  accounts:    Master  may  examine  parties  upon  oath. 
As  an  officer  of  court,  the  master  in  stating  an  account  has,  in  his  discre- 
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tion,  full  power  to  examine  the  parties  upon  oath  for  his  own  inform, 
ation.  He  acts  under  the  direction  of  the  court  that  appoints  him, 
and  has  power  to  direct  as  well  as  to  revise  his  action.  Sutphrn  v. 
Ouohman,  186 


PRACTICE  IN  SUPREME  COURT. 

What  abstracts  should  contain.  . 
Where  it  is  agreed  that  the  bill  of  exceptions  shall  be  considered  the 
record  in  the  cause,  and  that  the  facts  stated  in  it  shall  be  taken  as  all 
the  proofs,  and  the  supreme  court  shall  decide  upon  the  merits  of  the 
case,  as  shown  by  the  bill  of  exceptions,  it  is  the  duty  of  the  plaintiff 
in  error  to  present  in  his  abstract  this  bill  of  exceptions,  and  the  in- 
structions of  which  he  complains.  The  supreme  court  will  not  here- 
after consider  a  case  on  an  abstract  at  variance  in  this  respect  with 
the  rule  requiring  abstracts.    Shackelford  v.  Bailey,  387 


PRESUMPTIONS  OF  FACT. 

When  they  arise,  and  when  rebutted. 
Presumptions  of  fact  are  conclusions  drawn  from  particular  circum- 
stances. They  are  such  as  are  found  by  experience  to  be  usually  con- 
sequent  upon  or  coincident  with  the  facts  presumed,  and  either  do 
not  arise,  or  are  rebutted,  if  they  do  not  correspond  with,  or  are  not 
adequate  to  account  for  the  circumstances  actually  proved.  Suiplien 
v.  Gush  man,  186 

Of  payment  of  note. 

Ordinarily  a  note  found  in  the  hands  of  the  maker  will,  from  that  cir 
cumstance,  be  presumed  to  have  been  paid,  for  the  reason  that  the 
surrender  of  a  note  to  the  maker  is  usually  consequent  upon,  or  coin- 
cident with  its  payment ;  but  if  other  circumstances  are  proved  which 
are  inconsistent  with  that  hypothesis,  the  presumption  is  at  once  re- 
butted (see  the  opinion  for  circumstances  held  sufficient  to  rebut  I  he 
presumption).    Id.,  186 


PROCESS. 

Return  of  service  of  declaration  and  notice  in  ejectment. 
Under  the  11th  section  of  the  ejectment  law  (Rev.  Stat.  1845,  p.  206) 
requiring  that  the  declaration  shall  be  served  by  delivering  a  copy  of 
the  declaration  and  notice  to  the  defendant  named  therein,  who  shall 
be  in  the  occupancy  of  the  premises,  or  by  leaving  the  same  with 
some  white  person  of  the  family,  of  the  age  of  ten  years  or  upwards, 
at  the  dwelling  house  of  such  defendant,  if  he  be  absent,  a  return  of 
service  which  states  that  the  copy  of  the  declaration  and  notice  was 
left  with  the  wife  of  defendant,  and  that  she  was  a  white  person  over 
the  age  of  ten  years,  but  not  stating  that  it  was  left,  at  his  dwelling 
house,  is  insufficient  to  warrant  a  judgment  by  default.  Bletch  v. 
Johnson,  542 

It  must  also  appear  from  the  return  when  the  service  was  made;  and  if 
no  month  is  named  in  the  return  when  the  copy  was  served,  it  will 
be  insufficient.     Id.,  54P 
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No  presumptions  indulged. 
The  court  has  no  power  to  indulge  in  presumptions  to  aid  a  defective 
return ;  but  the  return  must  be  sufficiently  complete  to  show  when 
and  how  service  was  made.    Id.,  542 


PROMISSORY  NOTES. 

Possession  prima  facie  evidence  of  ownership. 
The  possession  of  a  note  indorsed  in  blank,  unaccompanied  by  any  dec- 
laration in  regard  to  its  ownership,  is  prima  facie  evidence  that  the 
holder  is  the  owner.     Farwell  v.  Meyer,  40 

But  when  accompanied  with  a  declaration  that  he  is  not  the  owner,  the 
presumption  arising  from  the  possession  is  rebutted.    Id.,  40 

Subject  to  what  defenses  when  assigned  after  maturity. 
The  assignee  of  a  note  after  due  takes  it  subject  to  all  the  claims  and 
demands  the  maker  had  against  the  payee  and  indorsers,  and  which 
he  can  set  up  in  his  defense  to  a  suit  brought  by  the  assignee,  the 
same  as  though  the  suit  was  brought  by  the  payee.  Favorite  v.  Lord, 
U2;  Stafford  v.  Fargo,  481 

Want  of  consideration. 
If  there  was  a  want  of  consideration  to  support  a  promissory  note  when 
it  was  given,  that  defense  may  properly  be  interposed  in  an  action 
thereon  by  the  assignee  after  maturity.    Id.,  481 

Given  by  one  partner  to  another  as  collateral  security  for  capital  advanced, 
not  supported  by  a  sufficient  consideration. 
Where  upon  the  formation  of  a  partnership  one  of  the  partners  gives  his 
note  as  collateral  security  for  the  money  advanced  by  the  other  (who 
is  a  silent  partner),  as  his  portion  of  the  capital,  said  note  being  in- 
tended simply  as  a  receipt  for  that  sum  of  money,  and  to  secure  the 
return  of  the  capital  in  the  event  that  no  loss  occurred;  such  note  is 
without  consideration,  and,  the  firm  proving  a  losing  concern,  no  re- 
covery can  be  had  thereon  by  an  assignee  thereof  after  maturity.  The 
rights  and  benefits  resulting  to  a  partner  constitute  the  consideration 
he  receives  for  the  capital  he  may  advance;  he  receives  the  consid- 
eration for  his  capital  by  being  admitted  as  a  partner.    Id.,  481 

Whether  an  indorsement  in  blank  by  a  third  party  is  a  guaranty  or  indorse- 
ment. 
A  person  who  is  not  a  party  to  a  promissory  note  which  is  to  become  a 
valid  obligation  against  the  maker  upon  its  delivery  to  the  payee,  by 
writing  his  name  in  blank  upon  the  back  of  the  note,  is  presumed  to 
assent  to  the  obligation  of  a  guarantor.     Blatchford  v  Milliken,     434 

But  where  the  note  creates  no  valid  obligation  against  the  maker,  and 
can  create  none,  until  it  is  indorsed  and  transferred  by  the  payee 
(as  where  the  note  is  payable  to  the  maker  or  order),  the  presumption 
is  that  a  person  writing  his  name  in  blank  upon  the  back  of  the  note, 
assumes  the  obligation  of  an  indorser.  Inasmuch  as  the  note  can 
never  have  any  validity  until  the  name  of  the  payee  appears  upon  it 
as  indorser,  the  person  writing  his  name  in  blank  upon  the  note 
.  (prior  to  its  indorsement  by  the  payee  in  this  case)  understands  that, 
when  the  note  takes  effect,  his  name  will  appear  upon  it  as  a  second 
indorser,  and  it  is  reasonable  to  conclude  that  such  was  the  position 
which  he  intended  to  occupy.     Id.,  434 
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Assignee  takes  with  notice  of  apparent  obligations  of  the  indorse™. 
All  persons  receiving  a  note  thus  payable  and  so  indorsed,  are  apprised 
of  the  apparent  obligations  of  the  indorsers,  and  if  they  rely  upon  any 
other  obligation,  it  is  their  duty  to  ascertain  whether  it  exists.  From 
the  nature  of  a  note  payable  to  the  maker's  own  order,  it  is  known 
what  the  law  will  presume  was  the  intention  of  the  parties  indorsing 
it  in  blank;  and  if  any  agreement  is  written  over  the  signature  incon- 
sistent  with  such  presumption  (as  a  guaranty  of  payment,  in  this  case) 
it  is  the  duty  of  persons  receiving  the  note  to  ascertain  how  and  by 
what  authority  it  was  written  there.     Id.,  43*4 

Indorsements  in  blank  must  be  filled  consistently  with  the  nature  of  in- 
strument. 
An  authority  to  fill  out  an  undertaking  over  a  signature  is  to  be  exer- 
cised consistently  with  the  nature  of  the  instrument  and  the  inten- 
tion of  the  parties.    Blatchford  v.  Milliken,  434 

Thus,  an  indorsement  in  blank  by  a  third  party  of  a  note  payable  to  the 
order  of  the  maker  thereof,  cannot  be  filled  up  so  as  to  guaranty  the 
payment  of  the  note.    Id.,  434 

See  Account  Stated. 


REDEMPTION  FROM  TAX  SALES. 

From  what  time  under  the  act  of  1853  interest  is  to  be  paid  on  taxes  paid 

by  the  purchaser. 
Under  section  43  of  the  Revenue  Law  of  1853  (Scates'  Comp.,  1078), 
which  is  amendatory  of  the  Revenue  Law  of  1845,  and  provides  that 
real  property  sold  under  it  may  be  redeemed  at  any  time  before  the 
expiration  of  two  years  from  the  date  of  sale,  by  the  payment  to  the 
clerk  of  the  county  court  of  double  the  amount  for  which  the  same 
was  sold,  and  all  taxes  accruing  after  such  sale,  with  ten  per  cent,  in- 
terest thereon  from  the  day  of  sale,  unless  such  subsequent  tax  has 
been  paid  by  the  person  for  whose  benefit  the  redemption  is  made; 
the  day  of  sale  alluded  to  in  the  statute  is  the  day  on  which  a  sale 
might  take  place  in  each  year,  if  the  taxes  were  not  paid,  and  not  the 
day  of  the  first  sale  under  which  the  tax  purchaser  claims;  and  the 
purchaser  is  entitled  not  only  to  double  the  amount  he  paid  at  the 
sale  for  taxes,  but  ten  per  cent,  on  all  moneys  he  may  have  subse- 
quently disbursed  for  annual  taxes  since  that  sale,  computing  the 
same  from  the  day  when  the  sale  might  have  been  made  in  case  the 
taxes  were  not  paid.  If  he  pays  no  taxes  he  can  claim  no  interest. 
Comstock  v.  Cover,  470 


REPLEVIN. 

When  a  demand  is  necessary. 
Where  the  defendant  in  replevin  was  a  bailee,  or  his  possession  of  the 
property  in  controversy  was  lawful  in  its  inception,  a  demand  is  in- 
dispensable before  bringing  suit,  and  in  such  case  a  demand  after 
suit  brought  would  be  insufficient.  But  where  his  possession  was 
acquired  wrongfully,  a  demand  is  unnecessary.    Clark  v.  Lewis,    417 

No  demand  is  necessary  before  bringing  replevin  against  the  purchaser 
of  an  animal  at  an  unauthorized  sale  thereof  by  a  poundmaster  under 

410 


INDEX.  633 


a  town  ordinance,  as  the  possession  of  the  defendant  in  such  case  is 
wrongful.     Id.,  417 

When  replevin  bond  may  be  taken  by  coroner. 
Where  a  writ  of  replevin  is  rightfully  issued  to  the  coroner,  he  has  pow- 
er to  take  all  legal  steps  towards  its  execution,  which  includes  the 
taking  of  a  bond  to  himself  as  coroner.  The  statute  naming  the 
sheriff  as  the  party  to  whom  the  bond  is  to  be  given  means  only  that 
the  bond  shall  be  given  to  the  officer  serving  the  writ.  Speer  v.  Skin- 
ner, 282 
See  Tender. 

Presumption  as  to  validity  of  replevin  bond  running  to  coroner  when  objected 
to  for  first  time  on  error. 
Where,  upon  error,  it  is  objected  to  a  replevin  bond  for  the  first  time  that, 
being  made  to  the  coroner,  and  not  to  the  sheriff,  it  is  void  on  its 
face,  the  court  will  presume  that  one  of  the  contingencies  happened 
which  made  it  necessary  to  direct  the  writ  of  replevin  to  the  coroner. 
Id.,  282 

Variance  between  the  description  of  the  property  and  the  proof. 
Where  there  is  a  variance  between  the  property  described  in  the  plaint, 
in  replevin,  and  the  proof,  as  where  the  plaint  is  for  two  ba}r  horses, 
and  the  proof  shows  one  of  them  to  have  been  a  sorrel  horse,  a  judg- 
ment for  the  plaintiff  cannot  be  sustained.    Taylor  v.  Riddle,         567 


RULES  OF  COURT. 

Action  of  circuit  court  on  motions  of  course  made  during  a  trial,  in  apparent 
contravention  of  a  rule  of  court,  not  erroneous. 
Where  a  rule  of  the  circuit  required  all  motions,  except  motions  for  con- 
tinuance, to  be  made  in  writing  and  filed  in  the  causes  wherein  made, 
at  least  one  day  before  heard,  and  to  contain  the  points  relied  upon 
in  support  thereof;  and  after  the  jury  in  a  cause  had  been  sworn,  the 
plaintiff  moved  to  strike  a  plea  from  the  files,  to  the  entertaining  of 
which  objection  was  made  by  defendant,  and  said  rule  cited  in  sup- 
port thereof,  but  the  motion  was  entertained  and  overruled,  where- 
upon the  plaintiff  moved  for  leave  to  file  a  demurrer  to  said  plea,  to 
the  entertaining  of  which  the  same  objection  was  made  and  overruled, 
and  the  demurrer  filed  in  accordance  with  the  leave  thus  granted,  was 
sustained  to  said  plea:  Held,  that  the  action  of  the  court  in  apparent 
contravention  of  its  own  rules  was  not  erroneous.  The  reasoning  in 
the  case  of  Owens  v.  Ranstead,  22  111.,  171,  on  this  subject,  was  not  de- 
signed to  apply  to  motions,  of  course,  made  in  the  progress  of  a  cause, 
to  which  no  general  rules  can  apply.    Johnson  v.  Adleman,  265 


SALES. 

Waiver  of  provision  as  to  time  of  payment. 

Where,  by  the  provisions  of  a  contract  for  the  sale  and  delivery  of  chat 
tels  at  a  future  time,  a  part  of  the  price  therefor  is  to  be  paid  by  a 
certain  day  prior  to  the  day  of  delivery,  if  the  vendor  accepts  such 
part  payment  after  the  day  stipulated,  such  acceptance  amounts  to  a 
waiver  of  the  provision  of  the  contract  respecting  the  time  when  such 
payment  was  to  have  been  made,  and  the  contract  will  be  as  binding 
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on  the  parties  as  though  such  payment  had  been  made  within  the 
limited  time  by  the  contract.     Wolf  v.   Willitts,  88 

Refusal  to  deliver  dispenses  with  proof  of  readiness  to  receive  and  pay. 

Where  a  contract  is  entered  into  for  the  sale  and  delivery  of  chattels  in 
the  future,  and  the  vendor  notifies  the  vendee  that  he  will  not  deliver 
the  chattels  specified  in  the  contract,  such  refusal  and  notice  will,  in 
an  action  for  their  nondelivery,  dispense  with  any  proof  on  the  part 
of  the  vendee  that  he  was,  at  the  time  fixed  for  their  delivery,  ready 
and  willing  to  receive  and  pay  therefor.    Id.,  88 

Of  machines  on  trial;  when  to  be  returned  if  unsatisfactory. 

Where  a  mower  and  reaper  is  sold  under  an  agreement  that  the  pur- 
chaser  is  to  take  the  machine  and  try  it;  and,  if  it  operates  satisfac- 
torily he  is  to  keep  it;  but,  if  not,  he  is  to  return  it,  or  the  vendor 
will  make  it  all  right;  the  purchaser  should  return  the  article,  if  il 
proves  unsatisfactory,  at  the  earliest  practicable  moment;  and,  if  he 
does  not  do  so,  it  is  not  competent,  in  an  action  upon  a  note  given 
therefor,  for  him  to  prove  the  article  to  have  been  worthless.  The 
vendor  is  under  no  obligation  to  receive  back  the  machine,  or  to 
make  it  all  right,  unless  called  upon  to  do  so  within  a  reasonable 
time  after  the  sale.    Osborn  v.  Stanley,  10*5 


SETOFF. 

By  maker  of  promissory  note  when  sued  by  remote  indorsee. 
Under  section  8,  chapter  73,  Rev.  Stat.,  1845  (p.  385),  providing  that,  il 
any  note,  bond,  bill,  etc.,  shall  be  indorsed  after  the  day  on  which 
the  money  or  property  therein  mentioned  becomes  due  and  payable, 
and  the  indorsee  shall  institute  an  action  thereon  against  the  maker 
of  the  same,  the  defendant,  being  maker,  shall  be  allowed  to  set  up 
the  same  defense  that  he  might  have  done  had  the  said  action  been 
instituted  in  the  name  and  for  the  use  of  the  person  or  persons  to 
whom  the  said  note,  bond  bill,  etc.,  was  originally  made  due  and 
payable,  in  an  action  at  law  by  a  remote  indorsee  against  the 
maker  of  a  note,  the  defendant  cannot  plead  a  setoff  against  one  of 
the  intermediate  indorsers,  notwithstanding  such  setoff  existed  and 
was  held  by  the  defendant  against  such  intermediate  indorser  while 
he  was  the  holder  of  the  note,  and  the  note  was  assigned  by  him  after 
its  maturity.  The  defense  of  setoff  is  statutory,  and  relates  to  claims 
or  demands  against  the  plaintiff  in  the  action.  Those  claims  or  de- 
mands must  be  mutual;  in  this  case  the  claim  is  not  a  claim  against 
the  plaintiff,  nor  against  the  payee  of  the  note,  and  is  not  made  by 
statute  a  subject  matter  of  setoff.  Lord  v.  Favorite,  29  111.,  149,  over- 
ruled, and  Root  v.  Irwin.,  81  id,  followed.    Favorite  v.  Lord,  142 

Equitable  setoff. 
But  where  the  case  is  not  within  the  statute  (Rev.  Stat.,  1845,  385,  sec.  8), 
the  defendant  being  the  maker  of  the  note,  who  is  the  holder  of  the 
cross-demand  against  an  intermediate  indorser,  may,  as  it  seems,  in 
case  of  the  insolvency  2  of  such  indorser,  have  a  setoff  in  equity.  In 
such  a  proceeding,  he  can  have  the  cross-demand  fully  adjusted,  and 
the  assignee  of  an  overdue  note  from  an  insolvent  takes  it  subject  to 
this  equity.    Favorite  v.  Lord,  142 

Some  equitable  ground  for  a  setoff  in  equity  must  be  shown. 
Courts  of  equity  will  not  enforce  a  setoff  not  allowed  by  law,  unless  the 
party  seeking  it  can  show  some  equitable  ground  for  being  protected 
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against   his  adversary's  demand.    The  mere  existence  of  cross-de- 
mands is  not  sufficient.    Raleigh  v.  Raleigh,  512 

Insolvency. 
The  insolvency  of  the  party  against  whom  the  setoff  is  claimed  is  a 
ground  for  the  exercise  of  equitable  jurisdiction.    Id.,  512 

Mutual  credit. 

So,  Where  there  has  been  a  mutual  credit  given  by  each  upon  the  footing 

of  the  debt  of  the  other,  so  that  a  just  presumption  arises  that  one  is 

understood  by  the  parties  to  go  in  liquidation  or  setoff  of  the  other. 

Id.,  512 

Mutual  credit,  how  established. 
It  is  not  necessary  to  show  a  distinct  agreement  that  the  one  demand 
shall  be  applied  in  liquidation  or  in  setoff  ot  the  other,  in  order  to 
establish  a  mutual  credit  between  the  parties.  It  is  sufficient  to  show 
that  the  credit  was  given  under  circumstances  warranting  the  con- 
clusion that  the  parties  acted  upon  the  understanding  that  such  ap- 
plication was  to  be  made.     Id.,  512 

Where  a  promissory  note  was  executed  by  a  firm,  and  subsequently  the 
firm  was  dissolved,  one  of  the  partners  receiving  the  assets  and  as- 
suming the  debts,  which  arrangement  was  known  by  the  payee  of  the 
note,  who  thereafter  treated  such  partner  as  his  sole  debtor;  and  at 
the  time  the  note  was  given  such  payee  was  indebted  to  such  partner 
for  board,  etc.,  and  continued  thereafter  to  board  with  him  and  to  be- 
come indebted  therefor,  it  being  understood  between  them  that  such 
indebtedness  was  to  be  considered  as  so  much  payment  on  the  note, 
though  there  was  no  distinct  agreement  to  that  effect ;  and  on  several  oc- 
casions such  payee  promised  to  bring  the  note  and  make  a  settlement 
between  them;  and  the  note  was  not  presented  for  payment  when  it 
became  due  nor  for  more  than  two  years  thereafter,  the  indebtedness 
for  board  meanwhile  increasing:  Held,  that  these  facts  warranted  an 
equitable  setoff  of  such  demand  and  relief  against  the  prosecution  of 
a  suit  upon  said  note.     Id,  512 


SHERIFF'S  DEED. 

Must  conform  to  judgment  and  execution. 
Where  the  judgment  in  scire  facias  and  the  execution  issued  thereon,  on 
which  the  premises  were  sold,  were  in  favor  of  Jacob  Helbig;  and 
the  sheriff's  return  showed  that  he  sold  the  property  to  the  plaintiff; 
but  his  deed  was  made  to  Christopher  Adleman,  and  recited  a  judg- 
ment in  favor  of  John  Helbig,  and  there  was  no  proof  that  there  was 
no  judgment  in  favor  of  John  Helbig:  Held,  that  the  sheriff's  deed 
was  not  supported  by  the  judgment  and  execution.  The  property 
having  been  struck  off  to  the  plaintiff  in  the  execution,  the  certificate 
should  have  been  issued  to  him  and  the  deed  made  to  him.  Johnson 
v.  Adleman,  265 

There  should  be  an  entire  conformity  in  the  return  of  the  sheriff',  his  cer- 
tificate and  deed;  and  if  they  do  not  possess  it,  they  will  be  held  in- 
valid.    Id.,  265 

Variance  of,  from  judgment,  when  considered  a  mistake  not  vitiating  the 
deed. 
It  seems  that  the  recital  in  a  sheriff's  deed  that  the  judgment  was  In 

413 


636  INDEX. 


favor  of  John  Helbig,  when  it  was  really  in  favor  of  Jacob  Helbig, 
might  be  corrected  on  a  proper  application  for  such  purpose.  Where, 
in  such  case,  there  is  proof  that  no  otherwise  similar  judgment  exist- 
ed on  the  record  of  the  court  than  the  one  in  favor  of  Jacob  Helbig, 
and  that  there  was  no  judgment  in  favor  of  John  Helbig,  the  recital 
will,  as  it  seems,  be  considered  a  mistake  not  vitiating  the  deed. 
Id.,  265 


SPECIFIC  PERFORMANCE. 

Of  contracts  of  femes  covert  for  relinquishment  of  dower. 

Equity  has  no  jurisdiction  specifically  to  execute  the  contract  of  a  feme 
covert,  whether  for  the  relinquishment  of  her  dower,  or  the  convey- 
ance of  her  real  estate.    Russell  v.  Rumsey,  362 


STAMP 

No  revenue  stamp  is  necessary  to  the  jurat  of  an  affidavit  made  in  the 
progress  of  a  case,  or  on  a  motion  in  court.    Reed  v.  Curryy  536 


STATUTES. 

Presumption  as  to  their  validity  from  their  being  signed  and  approved. 
Were  it  not  for  the  constitutional  provision  requiring  that  all  bills,  be- 
fore they  can  become  laws,  shall  be  read  three  several  times  in  each 
house,  and  shall  be  passed  by  a  vote  of  a  majority  of  all  the  members 
elect,  a  bill  signed  by  the  president  of  the  senate  and  the  speaker  of 
the  house,  and  approved  by  the  governor,  would,  as  it  seems,  be  conclu- 
sive of  its  validity  and  binding  force  as  a  law.    The  People  v.  8iarne, 

121 
Rebuttal  of,  by  the  journals. 

Bills  signed  by  the  speakers  of  both  houses  and  approved  by  the  gov- 
ernor will  be  regarded  as  prima  facie  binding — as  having  received 
all  the  essential  requirements  to  render  them  valid,  until  that  pre 
sumption  is  rebutted  by  the  journals  of  the  two  houses;  but  when  it 
appears  from  the  journals  that  either  of  the  above  mentioned  consti- 
tutional requirements  is  wanting,  the  provisions  of  the  bill  will  not 
be  enforced.    Id.,  121 

1  here  must  be  record  evidence  on  the  journals  of  validity  of  every  law. 

According  to  the  theory  of  our  legislation,  when  a  bill  has  become  a  law 

there  must  be  record  evidence  of  every  material  requirement,  from  its 

introduction  until  it  becomes  a  law.    And  this  evidence  is  found 

upon  the  journals  of  the  two  houses.    Id.,  121 

Validity  of  printed  act  may  be  rebutted  by  the  journals. 
The  journals  of  the  two  houses  may  be  referred  to  for  the  purpose  of 
overcoming  the  presumption  of  the  validity  of  a  printed  act  with  all 
the  forms  of  a  law.    Id.,  121 

Appropriation  bill  of  1863  held  invalid;  mandamus. 
The  pretended  act  of  February  14,  1863,  entitled  "  An  act  to  provide  for 
the  ordinary  and  contingent  expenses  of  the  government  until  the  ad- 
journment of  the  next  regular  session  of  the  general  assembly,"  which 
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was  signed  by  the  speakers  of  both  houses  and  approved  by  the  gov. 
ernor,  but  which  does  not  appear  from  the  house  journal  to  have  ever 
been  put  upon  its  passage  in  the  house,  the  journal  being  wholly 
silent  as  to  it,  is  not  a  law;  and  the  state  treasurer  cannot  be  com 
pelled  by  mandamus  to  countersign  and  register  an  auditor's  warrant 
issued  under  the  authority  purporting  to  be  conferred  by  said  pre- 
tended act.    Id.,  121 

Repeals  by  implication. 
One  statute  will  not  be  construed  entirely  to  repeal  a  prior  statute  relat- 
ing in  part  to  the  same  subject-matter,  unless  the  subsequent  statute 
is  so  far  inconsistent  with  the  exercise  of  the  powers  conferred  by  the 
prior  statute,  as  to  render  it  evident  that  it  was  the  intention  of  the 
legislature  to  repeal  it.    Middleton  v.  White,       .  114 

Construction  of;  influence  of  contemporaneous  interpretaion. 

Where  a  statute  uses  language  of  doubtful  import,  acting  under  it  for  a 

long  course  of  years  in  one  way  may  well  give  an  interpretation  to 

that  obsecure  meaning,  and  reduce  that  uncertainty  to  a  fixed  rule. 

Comstockv.  Cover,  470 

See  the  opinion  as  to  the  influence  of  long  continued  contemporaneous 
construction  of  a  statute  by  the  profession,  when  its  construction  comes 
before  the  courts.    Russell  v.  Bumsey,  362 


STATUTE  OF  FRAUDS. 

Where  contract  is  not  to  be  performed  within  one  year;  executed  on  one 
side. 
If  the  contract  is  completely  executed  on  one  side  at  the  time  of  making 
it,  and  all  that  remains  to  be  done  on  the  other  side  is  the  payment  of 
money,  then  the  Statute  of  Frauds  will  not  apply,  merely  on  the 
ground  that  the  money  was  not  to  be  paid  within  one  year;  but  if  any- 
thing else  is  to  be  done  besides  the  payment  of  money,  the  statute  will 
apply.     Curtis  v.  Sage,  22 

Where  the  plaintiff  and  wife  conveyed  to  the  defendant  certain  real 
estate,  upon  which  there  then  were  certain  incumbrances,  securing 
certain  indebtedness  of  the  plaintiff;  for  which  he  had  given  his 
note  —  which  would  not  mature  for  more  than  a  year  from  the  mak- 
ing of  defendant's  promise  —  in  consideration  of  which  conveyance 
the  defendant  verbally  promised  to  pay  said  incumbrances,  which  he 
failed  to  do:  Held,  in  an  action  for  the  breach  of  such  piomise, 
wherein  the  Statute  of  Frauds  was  set  up  in  defense  on  the  ground 
that  the  contract  was  not,  by  its  terms,  to  be  performed  within  one 
year  from  the  making  thereof;  that,  although  this  promise  was  not 
to  be  classed  among  those  which  may,  by  some  contingency,  be  per- 
formable  within  the  year,  for  the  reason  that  under  no  possible  con- 
tingency, could  the  plaintiff  have  acquired  the  right  of  action  on  the 
promise  within  one  year  after  the  promise  was  made,  yet,  inasmuch 
as  the  contract  was  executed  on  the  part  of  the  plaintiff  as  soon  as 
made,  the  Statute  of  Frauds  did  not  apply,  and  that  the  plaintiff 
could  recover.    Id.,  22 

Held,  also,  that  the  fact  that  the  money  was  to  be  paid  to  an  in- 
cumbrancer, instead  of  to  the  plaintiff  directly,  did  not  take  the 
case  out  of  the  principle  of  the  rule.    Id.,  22 
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STATUTE  OF  LIMITATIONS. 

When  commences  to  run  against  the  prosecution  of  a  writ  of  error. 
The  bar  of  the  statute  of  limitations  against  bringing  a  writ  of  error, 
only  commences  to  run  from  the  date  of  the  judgment  brought  under 
review,  and  is  not  complete  until  five  years  have  intervened  from  the 
rendition  of  the  judgment  to  the  suing'out  of  the  writ  of  error.  Avery 
v.  BabcocJc,  175 

Where  judgment  was  originally  rendered  by  a  police  magistrate,  and  a 
transcript  thereof  filed  in  the  office  of  the  clerk  of  the  circuit  court 
upon  which  execution  was  issued  and  a  sale  made,  after  which  the 
defendant  in  execution  moved  to  quash  the  execution  and  vacate 
the  sale,  upon  the  ground  that  the  judgment  was  indefinite  and  un- 
certain, which  being  overruled,  within  five  years  after  the  judgment 
of  the  court  overruling  such  motion,  but  more  than  five  years  from  the 
rendition  of  judgment  by  the  police  magistrate,  a  writ  of  error  was 
sued  out  by  such  defendant  to  review  the  action  of  the  court  in 
overruling  the  motion:  Held,  that  the  judgment  on  the  motion, 
which  was  brought  under  review  by  the  writ,  was  the  final  order  of 
the  court,  that  the  statute  commenced  to  run  from  the  date  of  that 
judgment,  and  not  from  the  date  of  the  original  judgment,  and  that 
the  writ  was  not  barred.    Id.,  175 

Color  of  title  and  payment  of  taxes  must  concur. 

In  order  to  render  the  payment  of  taxes  available  under  the  statute  of 
limitations,  color  of  title  and  payment  of  taxes  must  concur;  and  if 
no  color  of  title  is  shown,  such  payment  will  be  unavailing.  Shack- 
elford v.  Bailey,  387 

Color  of  title  arises. 
The  color  of  title  must  arise  out  of  some  conveyance  purporting  to  con- 
vey title  to  a  particular  tract  of  land.  Where  the  deed  is  void  for 
uncertainty  in  the  description  of  the  land  attempted  to  be  conveyed, 
or  where  the  land  conveyed  is  not  that  in  controversy,  though 
described  the  same  in  all  respects  except  the  range  in  which  situated, 
the  deed  will  not  confer  color  of  title.    Id.,  387 

Any  instrument  having  a  grantor  and  grantee,  and  containing  a  descrip 
tion  of  the  lands  intended  to  be  conveyed,  and  apt  words  for  their 
conveyance,  gives  color  of  title  to  the  lands  described.  Such  an  in- 
strument purports  to  be  a  conveyance  of  the  title,  and  because  it  does 
not.  for  some  reason,  have  that  effect,  it  passes  only  color  or  the  re- 
semblance of  a  title.    Brooks  v.  Bruyn,  392 

It  makes  no  difference  whether  the  instrument  fails  to  pass  an  absolute 
title,  because  the  grantor  had  none  to  convey,  or  had  no  authority, 
in  law  or  in  fact,  to  convey  one,  or  whether  such  want  of  authority 
appears  on  the  face  of  the  instrument,  or  aliunde.  The  instrument 
fails  to  pass  an  absolute  title,  for  the  reason  that  the  grantor  was  not 
possessed  of  some  one  or  more  of  these  requisites,  and  therefore  it 
gives  the  semblance  or  color  only  of  what  its  effect  would  be  if  they 
were  not  wanting.    Id.,  393 

Tax  deed. 
A  sheriffs  deed  upon  the  sale  of  land  for  taxes  is  color  of  title.    Id.,  392 

Presumed  to  have  been  acquired  in  good  faith. 
The  law  presumes  that  all  men   act  in  good  faith,  until  there  is  some 
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evidence  to  the  contrary ;  and,  in  the  absence  of  evidence,  color  of 
title  is  presumed  to  have  been  so  acquired.    Id.,  393 

Not  to  be  determined  by  the  jury. 
It  is  not  the  province  of  the  jury  to  determine  what  is  color  of  title  made 
in  good  faith ;  and  an  instruction  which  leaves  that  question  to  them 
is  erroneous.    Shackelford  v.  Bailey,  387 


SUMMARY  PROCEEDINGS  TO  DIVEST  TITLE. 

Must  be  strictly  pursued. 
In  all  summary  proceedings  to  divest  a  party  of  title  to  his  property,  the 
law  authorizing  the  proceeding  must  be  strictly  pursued,  or  the 
whole  transaction  will  be  void.     Glark  v.  Lewis,    '  417 

See  Poundmasters*  Sales.    Tax  Titles. 


SURETY. 

Discharge  of  principal  by  extension  of  time  of  payment 

An  agreement  for  forbearance  must  be  one  which  can  be  enforced  by  the 

principal  against  the  creditor,  and  be  available  to  him,  either  as  a 

cause  of  action  or  defense,  or  it  will  not  operate  to  discharge  a  surety. 

Farwell  v.  Meyer,  40 

Agreement  for  forbearance  must  be  made  by  the  owner  of  the  note  or  his  au- 
thorized agent. 
Where  the  surety  upon  a  note  relies  upon  the  fact  of  an  extension  of  the 
time  of  payment  having  been  given  to  the  principal  by  the  holder 
without  the  surety's  consent,  as  a  discharge  of  his  liability,  he  must 
establish  that  the  holder  who  granted  the  extension  was  the  owner  of 
the  note,  or  that  he  had  authority  from  the  owner  so  to  do.    Id.,      40 


TAXATION. 

Of  rolling  stock  of  railroads. 
Under  the  statute,  providing  that"  the  rolling  stock  of  railroad  compa- 
nies shall  be  listed  and  taxed  in  the  several  counties,  towns  and  cities 
pro  rata,  in  proportion  as  the  length  of  the  main  track  in  each  coun- 
ty, town  or  city,  bears  to  the  whole  length  of  the  road,"  while  the 
court  was  not  prepared  to  say  that  a  leased  road  might  not  be  a  part 
of  the  main  track  of  the  lessee  within  the  meaning  of  the  statute,  it 
was  clearly  of  the  opinion  that  a  road  over  which  a  company  occa- 
sionally ran  its  trains  under  a  mere  easement  or  a  license,  was  not  any 
part  of  its  main  track,  and,  it  was  held,  that  a  company  running  its 
trains  over  the  road  of  another  company  under  a  mere  easement  or  li- 
cense was  not  thereby  liable  to  be  assessed  for  its  rolling  stock  in  the 
county  in  which  it  so  ran  its  trains.  Cook  County  v.  Chicago,  B.  &  Q. 
B.  M.  Co.,  460 

Injunction  to  restrain  collection  of  a  tax. 

While  the  supreme  court  considers  it  settled  that  a  court  of  equity  will 

never  entertain  a  bill  to  restrain  the  collection  of  a  tax  except  in 

cases  where  the  tax  is  unauthorized  by  law,  or  where  it  is  assessed  upon 

property  not  subject  to  taxation,  said  court  has  never  held  that  it 
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would  take  jurisdiction  in  such  excepted  cases  without  special  cir- 
cumstances showing  that  the  collection  of  the  tax  would  be  likely  to 
produce  irreparable  injury  or  cause  a  multiplicity  of  suits.  As  to 
what  special  circumstances  are  necessary  to  entitle  a  party  to  relief 
in  equity  in  cases  where  a  tax  is  unauthorized  by  law,  or  where  it  is 
assessed  upon  property  not  subject  to  taxation  (the  parties  in  this 
case  having  by  stipulation  released  the  error  of  the  court  below  in 
taking  jurisdiction  of  this  case),  the  court  express  no  opinion.    Id., 

460 

Remedy  at  law  where  a  tax  is  illegally  collected. 

Ordinarily,  a  party  of  whom  a  tax  is  illegally  collected  has  an  ample 

remedy  at  law,  by  an  action  of  trespass  against  the  officer  collecting 

it,  or  of  assumpsit  to  recover  back  the  money  paid.    Id.,  460 

Thus,  where  a  tax  is  illegally  assessed  upon  the  rolling  stock  of  a  rail- 
road company  by  a  county  in  which  its  trains  run  upon  the  road  of 
another  company  under  a  mere  easement  of  the  road,  the  company 
first  mentioned  may,  after  paying  the  tax,  bring  an  action  against  the 
county  and  receive  the  money  back.    Id.,  460 


TAX  TITLES. 

What  the  collector's  notice  must  contain. 
Under  the  statute  (Scates'  Comp.,  1073,  sec.  26),  which  requires  the  col- 
lector to  publish  a  notice  of  an  intended  application  to  the  county 
court  for  judgment  against  delinquent  lands  for  taxes,  and  for  an  or- 
der to  sell  the  said  lands  for  the  satisfaction  thereof;  a  notice  which 
nowhere  states  that  he  will  apply  for  an  order  of  sale,  but  merely 
says  that  all  of  said  tracts  of  land  on  which  the  taxes,  etc.,  remain  un- 
paid, and  for  which  an  order  is  made  to  sell,  will  be  exposed  to  sale, 
etc.,  is  insufficient.  The  notice  that  such  an  order  will  be  applied  for 
is  fundamental,  and  if  omitted,  the  subsequent  proceedings  will  be 
void.    Charles  v.  Waugh,  315 

Strict  performance  of  all  material  requirements,  necessary. 

Where  special  proceedings  are  authorized  by  statute  by  which  the  estate 
of  one  man  may  be  divested  and  transferred  to  another,  every  mater- 
ial provision  of  the  statute  must  be  complied  with.  The  owner  has 
a  right  to  insist  upon  the  strict  performance  of  all  the  material  re- 
quirements,  especially  those  designed  for  his  security,  and  the  non- 
observance  of  which  may  operate  to  his  prejudice.  Great  strictness 
is  required  in  such  proceedings.    Id.,  315 

When  is  tax  deed  void  for  uncertainty  of  the  description  of  the  land. 

A  tax  deed  for  a  certain  number  of  acres  of  land  out  of  a  certain  larger 

tract,  without  specifying  the  part  of  the  tract  out  of  which  it  is  to  be 

taken,  is  void  for  uncertainty,  as  the  land  sold  cannot  be  located  or 

ascertained  by  the  description.    Shackleford  v.  Bailey,  387 


TENDER. 

A  tender  to  be  available  must  be  kept  good  and  brought  into  court. 
Webster  v.  Pierce,  158 

In  depreciated  currency. 
A  tender  of  "  stump-tail "  or  depreciated  currency  in  payment  of  a  debt 
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payable  in  currency  will  not  be  sufficient.    The  debtor  must  show 
that  he  had  currency  and  offered  to  pay  it.    Id.,  158 

When  unnecessary  before  suit  for  nondelivery  of  chattels. 
Where  a  contract  is  entered  into  for  the  sale  and  delivery  of  chattels  at 
a  stipulated  time  in  the  future,  a  part  of  the  price  to  be  paid  between 
the  date  of  the  contract  and  a  certain  day  prior  to  such  stipulated 
time  of  delivery,  and  the  purchaser  makes  the  stipulated  part  pay 
ment,  it  is  not  necessary  in  order  to  lay  the  foundation  for  a  recovere 
for  their  nondelivery,  to  tender  the  residue  of  the  money  which  the 
vendor  might  be  entitled  to  receive  upon  making  such  delivery. 
Wolf  v.  Wilms,  88 

When  necessary  before  suit  brought  for  proceeds  of  property  converted. 
Where  cattle  are  delivered  by  their  owner  to  another  to  be  kept  and  fat- 
tened till  a  certain  time,  when  they  are  to  be  redelivered  and  pay- 
ment made  for  feeding  them,  and  the  party  to  whom  they  are  de- 
livered, sells  them  and  converts  them  into  money,  in  an  action  of 
assumpsit  for  their  proceeds,  no  tender  of  the  sum  due  for  feeding 
them  is  necessary.    Staat  v.  Evans,  455 

Before  bringing  replevin. 
In  an  action  of  replevin,  however,  for  the  recovery  of  the  cattle  them- 
selves, a  tender  would  have  been  necessary  unless  the  opposite  party 
had  rendered  it  impracticable.      Id.,  455 

Not  necessary  when  rendered  impracticable  by  defendant. 
Where  the  amount  to  be  paid  for  feeding  the  cattle,  in  such  case,  was  a 
certain  sum  per  pound  for  the  excess  in  their  weight  when  re- 
delivered to  the  owner,  over  their  weight  when  received  by  the  de- 
fendant; and  the  defendant,  at  the  time  the  demand  was  made,  had 
possession  of  the  cattle,  so  that  it  was  out  of  the  power  of  the  owner 
to  have  them  weighed,  so  as  to  ascertain  the  amount  to  be  paid  for 
feeding  them,  an  offer  on  the  part  of  the  defendant  to  redeliver  the 
cattle  upon  the  owner's  paying  him  for  feeding  them,  but  without 
permitting  them  to  be  weighed,  would  amount  to  nothing;  and  it 
seems  that  in  such  case  no  tender  would  be  necessary,  it  being  ren- 
dered impracticable  by  the  defendant.    Id.,  455 


TITLE. 

Derived  from  government;  validity  of  how  determined. 
In  determining  upon  the  validity  of  a  title  derived  from  the  government, 
the  same  rules  apply  as  if  from  an  individual.    Brill  v.  Stile*,        305 

See  Equitable  Title. 

TRESPASS. 

Liability  of  military  officer  for. 
Where  a  party  hauled  materials  and  erected  alight  frame  building,  ca- 
pable of  being  easily  removed  on  rollers,  on  ground  which  had 
theretofore  been  used  for  purposes  of  parade  and  the  instruction  of 
the  troops  in  a  military  camp,  and  which  it  seems  was  necessary  for 
that  purpose,  but  which  was  outside  of  the  territory  belonging  to  the 
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camp,  within  the  limits  of  which  martial  law  had  been  declared;  and 
said  building  was  torn  down  and  removed  as  an  obstruction  to  the 
use  of  the  ground  for  parade,  by  a  detachment  of  soldiers  act- 
ing  under  the  orders  of  defendant,  a  military  officer,  while  the  owner 
was  in  possession  thereof:  Held,  that,  as  the  building  could  have  ea- 
sily been  removed,  and  no  justification  was  shown,  the  defendant  was 
liable  for  the  trespass.    Hough  v.  Hoodless,  166 


TRUSTEE'S  SALE. 

Not  set  aside  for  mere  inadequacy  of  consideration. 

A  court  of  equity  will  not  set  aside  a  sale  of  land  under  a  deed  of  trust, 

on  the  ground  of  inadequacy  of  the  price  for  which  the  sale  was 

made  unless  there  has  been  such  a  sacrifice  as  amounts  to  a  fraud. 

Booker  v.  Anderson,  66 


USAGE. 

Local  usage  not  binding  upon  other  places. 
Even  if  a  usage  should  obtain  in  the  city  of  New  York  that  checks  might 
be  received  as  a  means  of  payment  for  a  bill,  and  the  bill  held  over 
until  the  next  day  without  protest,  for  the  purpose  of  ascertaining 
whether  the  check  would  be  paid,  it  could  not  affect  the  law  of  other 
places.    Strong  v.  King,  9 

Of  custom  or  verbal  agreement  inadmissible  to  vary  meaning  of '"  dollars"  in 
a  check. 
The  word  "  dollars  "  in  an  ordinary  check  upon  a  banker  means  dollars 
in  the  lawful  money  of  the  United  States  and  cannot  be  explained 
by  verbal  agreement,  custom,  mercantile  or  other  usage  to  have  any 
other  or  different  signification.    Howes  v.  Austin,  396 


USURY. 

Measure  of  value  allowed  for  uae  of  money,  where  illegal  interest  is  stipu- 
lated for. 
An  agreement  which  can  not  be  enforced,  as  made,  will  not  be  enforced 
at  all.  Where  parties  stipulate  for  a  higher  rate  of  interest  than  ten 
per  cent.,  the  agreement  can  not  be  enforced,  as  made,  and  the  court 
can  not  substitute  for  it  an  agreement  which  the  parties  did  not  make. 
In  such  cases,  that  part  of  the  agreement  stipulating  for  a  higher  rate 
of  interest  than  six  per  cent,  will  not  be  enforced,  and  the  lender  or 
other  person  contracting  for  an  illegal  rate  of  interest  will  be  allowed 
(where  no  forfeitures  or  penalties  are  insisted  upon)  only  to  receive  six 
per  cent.,  as  the  measure  of  value  which  the  law  has  established  for  the 
use  of  money  where  no  agreement  has  been  made  for  a  higher  rate,  in 
conformity  with  its  provisions.    Farwell  v.  Meyer,  40 

Usurious  interest  deducted  from  indebtedness  unpaid. 
Although  usurious  interest  voluntarily  paid,  since  the  passage  of  the  act 
ot  lb57,  cannot  be  recovered  back,  still,  so  long  as  any  part  of  the  debt 
remains  unpaid,  the  debtor  may  insist  upon  a  deduction  of  the  usury 
therefrom.  The  usury  received  is  considered  as  having  been  extorted 
by  means  of  the  debt,  and  is  to  be  applied  in  part  payment  of  the  same. 
Farwell  v.  Meyer,  40 ;  Booker  v.  Anderson,  66 
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When  surety  is  entitled  to  relief  against  usury  upon  the  entry  of  judgment 
against  him  under  warrant  of  attorney. 

Where  a  note  was  executed  by  two  persons  as  principal  and  surety,  and 
accompanied  by  a  warrant  of  attorney  in  the  usual  form,  and  the 
holder,  upon  the  note's  becoming  due,  in  consideration  of  the  pay. 
ment  of  usurious  interest  by  the  principal,  extended  the  time  of  pay- 
ment from  time  to  time  without  the  knowledge  or  consent  of  the 
surety,  and  finally  entered  judgment  on  the  note  against  the  principal 
and  surety:  Held —  on  a  bill  filed  by  the  surety  to  restrain  the  collec- 
tion of  said  judgment,  on  the  ground  that  he  hsEd  been  released  by 
said  extensions  having  been  granted  without  his  knowledge  and  con- 
sent, but  in  which  the  evidence  was  insufficient  to  sustain  the  bill, 
it  appearing  that  the  extensions  had  been  granted  by  the  agent  of  the 
holder  of  the  note  without  the  consent  of  the  security,  in  excess  of 
his  authority,  he  being  authorized  to  grant  extensions  only  upon  ob- 
taining such  consent  —  that  so  much  of  the  note  as  the  debtor  was 
entitled  to  have  satisfied  by  payments  of  usurious  interest,  and  as  was 
included  in  the  judgment  entered  without  notice,  and  in  a  manner 
affording  the  surety  no  opportunity  of  asserting  his  rights,  he  was  en- 
titled to  have  deducted,  and  that  to  that  extent  the  judgment  should 
have  been  enjoined.    Farwell  v.  Meyer,  40 

Rule  in  equity  on  bill  to  redeem. 
A  mortgagor  seeking  to  redeem  cannot,  in  equity,  insist  upon  a  forfeit- 
ure of  all  interest,  because  usury  has  been  agreed  upon  or  reserved. 
He  will  be  required  to  pay  at  the  rate  of  six  per  cent,  whether  an 
agreement  for  usurious  interest  is  established  or  not.  Sutphen  v. 
Cushman,  186 

Usury  not  allowed  to  be  covered  by  artful  contrivances. 
There  is  no  objection  to  a  party's  purchasing  back  his  own  obligations 
at  any  price  the  holder  and  himself  can  agree  upon,  if  such  obliga- 
tions represent  a  bona  fide  indebtedness,  and  are  not  issued  and  pur- 
chased back  as  a  means  of  covering  up  a  usurious  transaction.  But 
no  artful  contrivances  are  allowed" to  cover  up  a  usurious  transac- 
tion; and  a  creditor  will  not  be  allowed  to  loan  or  to  execute  to  an 
oppressed  debtor  promissory  notes  or  unassignable  certificates  of 
deposit  having  many  years  to  run  —  then  purchase  them  back  for 
ready  money  at  their  value  according  to  a  broker's  rule  of  discount — 
and  then  assert  a  claim  for  advances  for  the  sum  appearing  to  be  due 
upon  their  face.     Id.,  186 

Interest  in  promissory  note  after  maturity  by  way  of  penalty. 
An  agreement  in  a  promissory  note  to  pay  a  larger  per  cent,  than  the 
statute  authorizes,  only  after  the  maturity  of  the  debt,  is  not  usurious- 
Such  interest  is  in  the  nature  of  a  penalty  to  secure  the  punctual  pay- 
ment of  the  debt.  Lawrence  v.  Cowles,  13  111.,  577,  followed.  Qould 
v.  Bishop  Hill  Colony,  324 

"Where,  by  the  terms  of  a  contract,  a  party  can  discharge  himself  by  pay- 
ing the  real  amount  due,  the  transaction  is  not  obnoxious  to  the  stat- 
ute against  usury.    Lawrence  v.  Cowles,  13  111.,  577,  followed.    Id., 

324 

If,  however,  a  note  were  given  due  at  date,  or  on  short  time,  so  as  to  in- 
duce  the  belief  that  it  was  only  designed  to  evade  the  statute,  the  rule 
would  be  different.  (In  Lawrence  v.  Cowles,  13  111.,  577,  the  time 
was  four,  and  in  Gould  v.  Bishop  Hill  Colony,  six  months  after  date.) 
Id.,  324 

421 


6U  INDEX. 


Oppressive  rate  of  interest  after  maturity  relieved  against  in  equity. 
The  reservation  of  interest  in  a  promissory  note  in  excess  of  the  rate  au- 
thorized by  statute,  only  after  maturity,  being  a  penalty;  if  oppres- 
sive, it  seems  that  a  court  of  equity  would  afford  relief  as  in  other 
cases  of  that  character.    Id.,  324 


See  Interest. 


VENUE. 


Notice  of  application  for  change  of  requisite. 

The  statutory  requirement,  that  notice  of  an  intended  application  for  a 
change  of  venue  shall  be  given  to  the  opposite  party,  cannot  be  dis- 
pensed with,  unless  it  is  formally  waived  by  the  opposite  party. 
Marble  v.  Bonhotel,  240 


VERDICT  UPON  AN  ISSUE  IN  CJANCERY. 

How  far  it  supports  the  decree. 

Where  an  issue  in  chancery  is  by  consent  of  the  parties  submitted  to  a 
jury,  the  question  arising  on  error  whether  the  evidence  supports  the 
decree,  will  be  governed  by  the  rule  that  a  verdict  will  not  be  disturbed 
by  the  Supreme  Court  for  mere  doubts  as  to  the  proof  of  a  fact.  In 
the  determination  of  disputed  questions  of  fact,  only  a  preponderance 
of  evidence  can  in  general  be  expected,  and  not  a  demonstration. 
Marble  v.  Bonhotel,  240 


WITNESSES. 

Interest. 
The  surety  upon  a  replevin  bond  has  a  disqualifying  interest  in  the 
event  of  a  suit  wherein  the  title  to  the  property  replevied  is  in  ques- 
tion.   Speer  v.  Skinner,  282 

One  who  has  made  an  assignment  for  the  benefit  of  his  creditors  has  a 
disqualifying  interest  in  the  event  of  a  suit  wherein  his  assignees  are 
parties,  the  result  of  which,  if  in  their  favor,  will  create  a  fund  out  of 
which  his  liabilities  can  be  paid.    Id.,  282 

Credibility  of  for  the  jury. 
It  is  not  the  law  that,  because  a  witness  is  contradicted  by  another  wit 
ness,  the  contradicted  witness  is  thereby  impeached;  but  in  all  cases 
of  contradictory  statements,  or  seemingly  contradictory  statements 
it  is  a  question  for  the  jury  to  determine  how  far  they  impair  or  affect 
the  testimony  of  the  witness  sought  to  be  impeached.  The  credibil- 
ity of  the  witness  is  for  the  jury.     Wolf  v.  Willitts,  88 

False  in  part,  false  in  all. 
Parts  of  sentences  in  the  deposition  of  a  witness  can  not  be  detached 
and  considered  as  true,  and  the  residue  of  his  testimony  rejected  as 
not  entitled  to  credence.    If  part  of  it  is  rejected  as  unworthy  of  be- 
lief, all  of  it  must  be  rejected.    Farwell  v.  Meyer,  40 

It  is  error  to  instruct  the  jury  that,  if  they  believe  from  the  evidence  of 
one  witness  in  a  cause  that  another  witness  has  sworn  falsely  as  t< » 
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a  certain  point,  and  from  such  evidence  that  he  is  unworthy  of  be- 
lief, they  may  disregard  his  whole  testimony.  Such  an  instruction  is 
too  broad,  and  should  be  qualified  by  adding  the  words,  "  unless  cor- 
roborated ;"  for  a  witness  may  swear  falsely  in  one  particular  and  yet 
be  corroborated  in  all  other  particulars.    Meixsell  v.  Williamson,    529 

Impeachment  of. 
The  mere  fact  that  a  witness  differs  from  and  is  contradicted  by  another 
witness,  as  to  a  particular  point  in  controversy,  is  not  such  a  circum- 
stance as  should  condemn  him.  Ilis  testimony  can  not  be  regarded 
as  unworthy  of  belief  without  some  evidence  of  his  unworthiness  or 
turpitude.    Id.,  529 

Number  of  witnesses  to  prove  a  particular  fact  may  be  limited. 
Courts  have  the  right  to  limit  the  number  of  witnesses  to  be  examined 
and  the  number  of  depositions  to  be  read  to  prove  a  particular  fact. 
When  a  fact  is  sufficiently  established  and  is  not  controverted,  the 
court  may  properly  refuse  to  suffer  its  time  to  be  occupied  in  hear- 
ing further  evidence  on  that  point.     Gray  v.  St.  John,  222 

See  Cross  Examination. 


